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Challenges of Volatile 
and Hurtful Speech 

¨  Campus Preachers 
¨  Controversial Speakers 
¨  Offensive Fraternity and Sorority Theme Parties 
¨  Threatening Speech 
¨  Vulgar Fan Behavior 
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THE FIRST AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES 

Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

Guaranteed Rights- What That Means 
On Public Campuses 

¨  Freedom of religion (recognition of Christian groups 
by student government) 

¨  Freedom of speech (ability to state controversial 
thoughts and ideas)  

¨  Freedom of the press (campus newspaper free from 
administrative manipulation) 

¨  Freedom to peaceably assemble (association of 
groups) 

¨  The right to petition the Government for the redress 
of grievances (peaceful protests) 

Guiding Principle 

¨  The guiding principle for virtually all institutions of 
higher learning is that free speech must be 
protected, even when the speech for which freedom 
is sought may be offensive or disruptive or at 
variance with the campus mission  

(Robert M. O’Neil, Founder of the Center for the Protection of Free Expression, 
1997) 
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Unprotected Expression 

 Not all speech is protected by the Constitution. 

Over the past 200 years the U.S. Supreme Court has 

carved out categories of speech or expression that is 

not protected by the First Amendment 

For Example………………… 

 

 

Forms of Unprotected Speech 

¨  Fighting Words (Chaplinsky, 1942) 
¨  Obscenity (Miller v. California, 1973) 

¨  Incitement of Imminent Lawless Action (Brandenburg  
v. Ohio 1969) 

¨  True Threat (Virginia v. Black, 2003) 
¨  Defamation (Milkovich v. Lorain Journal Co., 1993) 

Fighting Words 
9 

¨  In 1942 a man was convicted under a state statute for 
verbally attaching the city marshal by calling him a 
“damned racketeer” and a “damned Facist”. 

¨  The U.S. Supreme Court upheld Chaplinsky’s conviction 
saying these words were “fighting words” that were 
“likely to provoke the average person to retaliation, 
and thereby cause a breach of the peace.” 

¨  No cases have upheld this standard since 1942 

¨  Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) 
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Obscenity 

¨  Whether "the average person, applying 
contemporary community standards" would find that 
the work, taken as a whole, appeals to the prurient 
interest,  

¨  Whether the work depicts or describes, in a patently 
offensive way, sexual conduct specifically defined by 
the applicable state law, and  

¨  Whether the work, taken as a whole, lacks serious 
literary, artistic, political, or scientific value.  

 
Miller v. California, 413 U.S. 15 (1973)  

Incitement of Imminent Lawless 
Action 

¨  The Incitement Test 
 "The constitutional guarantees of free speech and 
free press do not permit a State to forbid or 
proscribe advocacy of the use of force or of law 
violation except where such advocacy is directed to 
inciting or producing imminent lawless action and is 
likely to incite or produce such action."  

 
Brandenburg v. Ohio, 395 U.S. 444 (1969) 

 

True Threat 
12 

¨  “Intimidation in the constitutionally proscribable 
sense of the word is a type of true threat, where a 
speaker directs a threat to a person or group of 
persons with the intent of placing the victim in fear 
of bodily harm or death.”  

Virginia V. Black (01-1107) 538 U.S. 343 (2003)  
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Threat Analysis Considerations 

¨  Intent 
¤ To carry out the threat 
¤ To place the victim in fear 

¨  Entire Context 
¨  “Reasonable Person” Standard 
¨  Directed towards a specific individual 
¨  Communicated to the target 
¨  Capable of being carried out 

Defamation 
14 

¨  The U.S. Supreme Court said that there is no 
absolute privilege protecting opinion from the 
application of defamation laws.  The significant 
question to be asked is whether a fact finder could 
reasonably conclude that the accused’s statements 
implied that the complaining party perjured himself 
by making the statement in court. 

Milkovich v. Lorain Journal Co., 497 U.S.1 (1990)  

First Amendment 
Issue Analysis 
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Types of Forums 

¨  Traditional Public Forum 
¤ Campus mall, public streets through campus, public 

sidewalks 
¨  Designated Public Forum 

¤ Designated “free speech zones” such as green 
space, campus mall areas 

¨  Limited Public Forum 
¤ Auditoriums, meeting rooms, athletic facilities 

¨  Nonpublic Forum 
¤ Classrooms, residence halls, campus offices 

Time, Place & Manner Limitations 

 Time, Place & Manner limitations on expression must be 
applied consistent with the forum in question 

 

¤    Traditional Public Forum & 
  Designated Public Forum 
n    Requires the most limited application to restrict  

expression 
n  It must serve a significant interest, such as preserving  the 

educational environment, insuring the public safety, or 
preserving priority for use of space to support the institutional 
mission 

Time, Place & Manner Limitations 

¨  Limited Public Forum 
¤   This limitation standard is one of “reasonableness” 

based upon the purpose of the forum. 
n   Although content restrictions may be applied, 

consistent with the nature of the forum, viewpoint 
limitations are not permissible 

n   The limitations must be related to legitimate 
pedagogical concerns 
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Time, Place & Manner Limitations 

¨  Non-Public Forum 
¤   A forum that the institution has not opened for public 

discourse. 
n   May apply limitations on the basis of the subject 

matter and speaker identity, but not based on 
speaker’s message 

n   May limit the forum for its intended purposes only 
n   Any limitation must maintain viewpoint neutrality 
n   Limitation must be reasonable 

Preacher Bob 
 “Preacher Bob” is requesting a permit to preach the 
gospel on Mondays, Wednesdays and Fridays from 
noon to 5 p.m. in the most public area of campus.  Bob 
is well versed in his rights regarding free speech.  
Surrounded by a sizeable crowd of bored students, he 
blows his police whistle at women passing by and 
states loudly, “Women with short hair and women who 
wear slacks are whores and are doomed to burn in 
hell.  They will be kept company by the fornicators, 
druggies and, of course, the homosexuals and 
Catholics.”  Preacher Bob does this in the name of the 
Lord as a public service.  

Relevant Questions 
 

1.  Is this free speech or harassment?  What “test” should be used to 
determine this? 

2.  Is the campus mall automatically considered a public forum?  
3.  If the campus has evidence that complaints follow Bob’s visits, can 

he be moved to an isolated location on campus? 
4.  If the preacher is disruptive to the classes being held nearby, can 

he be moved? 
5.  May the preacher be removed if the audience grows upset or 

even angry? 
6.  Can an institution legally limit the number of times any one person 

(not affiliated with campus) may speak during any one semester? 
7.  Can a campus require a speaker to obtain a permit before 

speaking on campus?  
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Hate Solicitation 

¨  After his night class, Dr. Carlisle finds a notice placed 
under his car’s windshield wiper as well as other cars 
parked nearby, advocating violence against African 
Americans.  The picture on the flier features rifle 
scope crosshairs superimposed on the head of an 
African American man.  Dr. Carlisle calls campus 
security and demands that these offensive fliers be 
collected and destroyed immediately.   

Relevant Questions 

 
1. Can the campus allow or prohibit such solicitation?   
2.  Is this a direct threat and, if so, can it be prohibited? 
3. Can the fliers be removed and destroyed as 

requested? 
4. Can you limit posting/solicitation/pamphleteering 

privileges to only recognized campus groups? 

E-Mail Harassment 

    Erin received her 22nd message this week on her university e-
mail account while in the computer lab.  The message suggested 
sexual acts that the sender would like to perform.  Photos from 
Hustler magazine were scanned into messages for added effect. 
Erin asked the sender to stop e-mailing her messages. Erin is so 
bothered by the messages that she quits going to the lab and 
her academic work suffers as a consequence. Before she left the 
lab, she reported the harassing e-mail to the lab monitor. The 
monitor is able to identify the sender and reports the complaint 
to the affirmative action officer as well as the campus conduct 
officer. Brian, the author of the e-mail, is terribly offended 
when he is told of the complaint because he routinely receives 
similar information and believes it is well within his rights to use 
the sexual language and images because they are “everywhere 
on the net.”  



9/27/11	  

9	  

Relevant Questions 

 

1.  Is this free speech or could this be considered sexual 
harassment under Title IX? 

  
2.  Is this protected speech or could this be considered 

obscenity? 
 
3.  Can your campus technology office address copyright 

issues such as the use of  
      the pictures from Hustler? 
 
4.  Once a staff member is made aware of the alleged 

harassment, does he/she have a 
     duty to act? 

Profanity at Sporting Events 

 Pigskin University is a Division I school with a first-rate 
football team whose games are often nationally 
televised.  After last Saturday’s game, an irate 
member of the Alumni Association called the university 
president claiming he had to leave the game with his 
two young children because the language and 
behavior of the students present was obscene and out 
of control.  The president has asked you to work with 
campus police and stadium security staff to deal with 
these foul-mouthed fans.  

Relevant Questions 

1.  Is foul language by students protected as free 
speech? 

2.  Does such language constitute obscenity? 
3.  Could attendees at a sporting event be 

considered a “captive audience?” 
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Gay Pride Poster 

 Aaron, Josh, and Sean set fire to a gay pride poster 
on Andrew’s residence hall door (Andrew is openly 
gay).  A witness told staff members that she had 
seen the three men set the poster on fire.  As a 
result, Aaron, Josh, and Sean admitted having done 
so and further stated that they did so because “they 
hated fags and hoped it would cause Andrew to 
move out.” 

Relevant Questions 

1.  Is the statement “hate fags” a form of protected 
speech? 

2.  Although it’s obvious the men may be held 
accountable for setting the fire, can the 
institution increase the penalty because of their 
motivation? 

Outburst in Class 

 Dr. Howard, a history professor, complains to the 
conduct officer that Rick, a student with whom he has a 
philosophical disagreement, consistently disrupts his 
class with long-winded, argumentative outbursts that 
impact his ability to teach the class.  Dr. Howard 
further states that other students have complained to 
him about this behavior. 
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Relevant Questions 

1.  Is this student’s speech/behavior protected under 
the First Amendment? 

2.  If a student has a disability can he be held 
accountable for disruptive behavior in the 
classroom as stated in the scenario?  

First Amendment 
Resources for Campus 

Administrators 

Online Education Resources 

• http://www.cit.cornell.edu/oit/policy/memos/ 

facebook.html  

• http://insidehighered.com/news/2006/06/15/ 

facebook 

• http://www.nethics.umd.edu/ 

Phishing%20on%20Social%20Sites.pdf 
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THANK YOU! 
 

Questions  
(and maybe some answers) 

 

Lee Bird   
lee.bird@okstate.edu 

 
Saunie Schuster  

Saundra@NCHERM.org  

 


