
 
 
 
 
 
 
 
VIA FAX 
XYZ 
Assistant U.S. Attorney 
 
Re: Federal Grand Jury Subpoena for Documents Pertaining to ABC 
 
Dear Mr. XYZ: 
 
I am writing in response to your letter of today reiterating your concerns about our 
compliance with the requirements of the Family Educational Rights and Privacy Act.  
Please be aware that, while we understand your policy concerns and fully agree with 
them, compliance with FERPA, a federal statute, is not optional for us.  (The reason that 
the Department of Education did not raise FERPA in response to your subpoena is that 
FERPA does not apply to DOE.)  In fact, we currently are subject to a federal court 
injunction specifically prohibiting us from releasing student records “except as . . . 
expressly permitted under FERPA”.  United States of America v. Miami University, et 
al., 91 F. Supp. 2d 1132, 1160 (S.D. Ohio 2000).  Our intent in attempting to discuss this 
matter with you has been not to frustrate your investigation, but, rather, solely to find a 
way that we can accommodate your concerns without violating FERPA. 
 
There are three options for proceeding at this point: 
 

1.  You can reissue your grand jury subpoena (or issue a new administrative one) 
stating on its face that the existence and contents of the subpoena should not be 
disclosed to Mr. ABC.  See 34 C.F.R. § 99.31(a)(9)(ii)(A) and (B).  Under the 
circumstances, this would appear to be the simplest solution. 
 
2.  You can make your request pursuant to 34 C.F.R. § 99.31(A)(3) and 34 C.F.R. 
§ 99.35.  In order to do so, however, you will need to withdraw your subpoena, make 
a separate request, and specifically advise us that you are making the request “in 
connection with . . . the enforcement of . . . Federal legal requirements which relate 
to” federal education programs, 34 C.F.R. § 99.35(a), not simply that it is “in the 
course of an ongoing federal criminal investigation of Mr. ABC”: 

 
The statutory amendment provides for nonconsensual disclosure of education 
records to authorized representatives of the Attorney General for law 
enforcement purposes under the same conditions that apply to the Secretary.  In 
the case of the Attorney General, “law enforcement purposes” refers to the 
investigation or enforcement of Federal legal requirements applicable to 



 
 

federally supported education programs.  For example, under this exception, 
the authorized representatives of the Attorney General can access education 
records without consent in order to investigate or enforce Title II of the 
Americans with Disabilities Act, Section 504 of the Rehabilitation Act of 1973, 
the Equal Educational Opportunities Act of 1974, Title IX of the Education 
Amendments of 1972, Title IV of the Civil Rights Act of 1964, or the Civil 
Rights of Institutionalized Persons Act (CRIPA).  Authorized representatives of 
the Attorney General include any employee of the Department of Justice, 
including the Federal Bureau of Investigation, so long as the employee is 
authorized to investigate or enforce the Federal legal requirements applicable to 
federally supported education programs. 
 
This exception does not supersede or modify the exception in Sec. 99.31(a)(9) 
for disclosure in compliance with a judicial order or lawfully issued subpoena.  
Rather, this new exception permits non-consensual disclosure of education 
records in connection with the Attorney General's investigation or enforcement 
of Federal legal requirements of federally supported education programs. 

 
65 Fed. Reg. 41852, 41856 (July 6, 2000) (emphasis added). 
 
3.  We can comply with your subpoena as is, after providing notice to Mr. ABC in 
accordance with 34 C.F.R. § 99.31(a)(9)(ii). 

 
We do not intend to resist your subpoena and, in fact, already have gathered the 
documents that you have requested.  We also understand that you do not wish for us to 
proceed with option 3, and we would be happy to proceed with whichever of the other 
two options that you would prefer.  Unless we have heard from you by this Friday, 
however, we will have no choice but to proceed with option 3.  Even if Mr. ABC has no 
basis to seek to quash your subpoena, he nevertheless is entitled to reasonable advance 
notice, and the time frame under which you wish to proceed will leave us with no other 
choice, see <http://www.ed.gov/offices/OM/OMltrs/Youngstown.html>. 
 
Very truly yours, 
 
 
 
Steven J. McDonald 
Associate Legal Counsel 


