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Monkey Business 
!   Who owns the copyright, 

and why? 
!   The monkey, because she 

took the photograph 
!   David Slater, because he 

owned the camera 
!   David Slater, because the 

monkey was his assistant 
!   Both of them, because 

they worked together 
!   No one – it’s on the 

Internet, so it’s in the 
public domain 

!   None of the above 

Copyright = ? 
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Copyright = A Form of Property 

Copyright = Intangible Property 

Copyright = A Limited Monopoly 
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Copyright = The Exclusive Rights To: 

!   Copy 

!   Modify 

!   Distribute Publicly 

!   Perform Publicly 

!   Display Publicly 

It’s not infringement if . . . 

!   The work you are using is in the public domain 

!   You are the copyright owner 

!   It’s “fair game” 

!   There is a specific statutory exception 

!   You have permission 

!   What you are doing is “fair use” 

What’s Mine is Yours 

!   Works for which copyright is 
disclaimed 

!   Works created by federal employees 
in the scope of their federal 
employment 

!   Works published before 1923 
!  A whole lot more, but hard to tell 
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http://copyright.cornell.edu/resources/publicdomain.cfm 

That Said 

!   http://think-about-links . . . 

Not “Exclusive Rights” 
(“Fair Game”) 

!   “Second sale” 

!   Public display “to viewers present at the place where the 
copy is located” 

!   Private performance and display 

!   Use of facts, data, and ideas expressed 

!   Use of “building blocks” 

!   All other uses, such as viewing, reading, commenting, and 
critiquing 
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§ 110(1):  Classroom Use 

Notwithstanding the provisions of section 106, the 
following are not infringements of copyright:                   

(1) performance or display of a work by instructors or 
pupils in the course of face-to-face teaching activities 
of a nonprofit educational institution, in a classroom 
or similar place devoted to instruction, unless, in the 
case of a motion picture or other audiovisual work, 
the performance, or the display of individual images, 
is given by means of a copy that was not lawfully made 
under this title, and that the person responsible for 
the performance knew or had reason to believe was 
not lawfully made. 

Old § 110(2):  Distance Education 

 Notwithstanding the provisions of section 106, the 
following are not infringements of copyright:                   

(2) performance of a nondramatic literary or musical 
work or display of a work, by or in the course of a 
transmission, if (A) the performance or display is a 
regular part of the systematic instructional activities 
of . . . a nonprofit educational institution; and (B) 
the performance or display is directly related and of 
material assistance to the teaching content of the 
transmission; and (C) the transmission is made 
primarily for (i) reception in classrooms or similar 
places normally devoted to instruction . . . . 

TEACH Your Children Well 

!   Technology, Education, and Copyright 
Harmonization Act 

!   Signed into law on November 2, 2002  

!   Amended § 110(2) to facilitate use of copyrighted 
materials, without permission, in asynchronous, 
web-based distance education 

!   Both expands and narrows the scope of our rights 
in this regard 
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New § 110(2):  The TEACH Act 
Notwithstanding the provisions of section 106, the following are not infringements of copyright:  

(2) except with respect to a work produced or marketed primarily for performance or display as part of mediated instructional activities transmitted via digital networks, or a performance or display that is 
given by means of a copy or phonorecord that is not lawfully made and acquired under this title, and the transmitting government body or accredited nonprofit educational institution knew or had reason 
to believe was not lawfully made and acquired, the performance of a nondramatic literary or musical work or reasonable and limited portions of any other work, or display of a work in an amount 
comparable to that which is typically displayed in the course of a live classroom session, by or in the course of a transmission, if— 

(A) the performance or display is made by, at the direction of, or under the actual supervision of an instructor as an integral part of a class session offered as a regular part of the systematic mediated 
instructional activities of a governmental body or an accredited nonprofit educational institution; 
(B) the performance or display is directly related and of material assistance to the teaching content of the transmission; 
(C) the transmission is made solely for, and, to the extent technologically feasible, the reception of such transmission is limited to-- 

(i) students officially enrolled in the course for which the transmission is made; or 
(ii) officers or employees of governmental bodies as a part of their official duties or employment; and  

(D) the transmitting body or institution--  
(i) institutes policies regarding copyright, provides informational materials to faculty, students, and relevant staff members that accurately describe, and promote compliance with, the laws of the 
United States relating to copyright, and provides notice to students that materials used in connection with the course may be subject to copyright protection; and  
(ii) in the case of digital transmissions--  

(I) applies technological measures that reasonably prevent--  
(aa) retention of the work in accessible form by recipients of the transmission from the transmitting body or institution for longer than the class session; and  
(bb) unauthorized further dissemination of the work in accessible form by such recipients to others; and  

(II) does not engage in conduct that could reasonably be expected to interfere with technological measures used by copyright owners to prevent such retention or unauthorized further 
dissemination. 

In paragraph (2), the term ‘mediated instructional activities’ with respect to the performance or display of a work by digital transmission under this section refers to activities that use such work as an 
integral part of the class experience, controlled by or under the actual supervision of the instructor and analogous to the type of performance or display that would take place in a live classroom setting. 
The term does not refer to activities that use, in 1 or more class sessions of a single course, such works as textbooks, course packs, or other material in any media, copies or phonorecords of which are 
typically purchased or acquired by the students in higher education for their independent use and retention or are typically purchased or acquired for elementary and secondary students for their 
possession and independent use. 

For purposes of paragraph (2), accreditation--  
(A) with respect to an institution providing post-secondary education, shall be as determined by a regional or national accrediting agency recognized by the Council on Higher Education 
Accreditation or the United States Department of Education; and  
(B) with respect to an institution providing elementary or secondary education, shall be as recognized by the applicable state certification or licensing procedures. 

For purposes of paragraph (2), no governmental body or accredited nonprofit educational institution shall be liable for infringement by reason of the transient or temporary storage of material carried out 
through the automatic technical process of a digital transmission of the performance or display of that material as authorized under paragraph (2). No such material stored on the system or network 
controlled or operated by the transmitting body or institution under this paragraph shall be maintained on such system or network in a manner ordinarily accessible to anyone other than anticipated 
recipients. No such copy shall be maintained on the system or network in a manner ordinarily accessible to such anticipated recipients for a longer period than is reasonably necessary to facilitate the 
transmissions for which it was made. 

TEACH Act Provisions 

!   Continues to permit the 
performance of nondramatic literary 
and musical works 

TEACH Act Provisions 

!   Performance of other works is also 
permitted, but only in “reasonable 
and limited portions” 
!   No entire films? 
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TEACH Act Provisions 

!  Continues to permit the display of 
(almost) any work, but limited to 
“an amount comparable to that 
which is typically displayed in the 
course of a live classroom session” 
!   Not outside reading, course packs, or 

reserves 

TEACH Act Provisions 

!   Institution must have a copyright 
policy, include copyright notices, 
and inform faculty, students, and 
relevant staff about copyright law 

http://www.knowyourcopyrights.org 
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TEACH Act Provisions 

!   Transmission must be “made solely 
for, and, to the extent 
technologically feasible, the 
reception of such transmission [must 
be] limited to students officially 
enrolled in the course for which the 
transmission is made” 

TEACH Act Provisions 

!   Institution must employ “technological 
measures that reasonably prevent retention 
of the work in accessible form by recipients 
of the transmission . . . for longer than the 
class session” and “unauthorized further 
dissemination of the work in accessible 
form by such recipients to others” 

Huh? 

!   Reasonable, not perfect 
!   Streaming rather than downloading 



9	  

www.colbertnation.com/the-colbert-report-videos/216595/january-21-2009/ 
stephen-s-remix-challenge 

Huh? 

!   Reasonable, not perfect 
!   Thumbnails/low-resolution images 

Huh? 

!   Reasonable, not perfect 
!   Prevent “right click”/copying 
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Huh? 

!   Reasonable, not perfect 
!   Disable “right click”/copying 

Huh? 

!   Reasonable, not perfect 
!   Electronic shrinkwraps and watermarks 
!   “Digital rights management” 

Armed and Dangerous 
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Armed and Dangerous 

Fair Use Factors 

!   Purpose and character of the use 
!   personal/educational/transformative v. commercial 

!   Nature of the work being used 
!   factual v. creative 

!   Amount and substantiality of the portion used in 
relation to the whole 
!   small v. large, both quantitatively and qualitatively 

!   Effect on the market for the original 
!   not of your individual use, but of the type of use 

In Other Words . . . 

!   What makes sense and is best for society, 
without unduly harming authors and artists? 

!   “This exception ‘permits courts to avoid 
rigid application of the copyright statute 
when, on occasion, it would stifle the very 
creativity which that law is designed to 
foster.’” – Kelly v. Arriba Soft Corp. (9th Cir. 
2003) 
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Setting the Right Tone 

Risky Business 

!   Risk is something to be managed, not avoided 

!   Risk includes not only the bad things that might happen 
if you proceed, but also the good things that won't 
happen if you don't proceed 

!   Gray areas are just as gray from the other side, and 
therefore just as risky for the other side 

!   Why cede that whole space to the other side? 

!   “Pigs get fed, but hogs get slaughtered” 

Stakes in the Ground 

!   Guidelines 

!   Checklists 

!   Best practices 

!   (And don’t forget education) 
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“Agreement” on 
Guidelines for Classroom Copying 

!   Cumulative effect:  No more than 1 or 2 works per author, 
three per source, or 9 total per term; for only 1 course and 
1 term 

!   Brevity:  No more than 2500 words, and often considerably 
less 

!   Must include copyright notice 

!   Any charge must be ≤ cost of copying 

!   Spontaneity:  The inspiration to use the work and “the 
moment of maximum teaching effectiveness” with respect 
to that work must be “so close in time that it would be 
unreasonable to expect a timely reply to a request for 
permission”  

http://copyright.columbia.edu/copyright/files/2009/10/fairusechecklist.pdf 

www.arl.org/fairuse 
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ARL Principles 
1.  Making course-related material available to students over digital 

networks (e-reserves and course sites) 
2.  Publicizing collections and showcasing scholarly insight 

(exhibitions, physical and virtual) 
3.  Making digital copies of hard-to-access or likely-to-deteriorate 

materials (preservation) 
4.  Digitizing special collections and facilitating appropriate access 
5.  Creating accessible copies for the use of disabled patrons 

(beyond Chafee) 
6.  Respecting the integrity of materials deposited into the 

institutional repository 
7.  Creating databases for non-consumptive research (text-mining, 

search, and the like) 
8.  Harvesting sites from the web 

CAMBRIDGE UNIVERSITY PRESS v. BECKER 

!   “The Court does not accept Plaintiffs’ 
argument that the outcome . . . should turn 
on what is in the Classroom Guidelines.” 

!   “This case involves making copies of 
excerpts of copyrighted works for teaching 
students and for scholarship, as specified in 
the preamble of § 107.” 

!   “Plaintiffs’ (the Guidelines’) idea that 
professors be prohibited from unlicensed 
use of the same chapter from one academic 
term to the next is an impractical, 
unnecessary limitation.” 

!   For books that are not divided into chapters 
or that contain fewer than 10 chapters:  
≤ 10% 

!   For books that contain 10 or more chapters:  
≤ 1 chapter 

AUTHORS GUILD, INC. v. HATHITRUST 

!   “[T]he creation of a full-text 
searchable database is a 
quintessentially transformative use.” 

!   “[P]roviding expanded access to the 
print disabled is not 
‘transformative.’ . . .  By making 
copyrighted works available in 
formats accessible to the disabled, the 
HDL enables a larger audience to 
read those works, but the underlying 
purpose of the HDL’s use is the same 
as the author’s original purpose.” 

!   “It is undisputed that the present-day 
market for books accessible to the 
handicapped is . . . insignificant . . . .” 


