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I. INTRODUCTION 

 Academic freedom is a tenet of academic life, yet it is widely misunderstood and 

occasionally reviled as providing faculty or students a “blank check” to express ideas that are 

controversial or even disruptive. Academic freedom affords similar, but not identical, 

protections to faculty and students. Academic freedom has a rich history in judicial decisions, 

institutional policies, and “academic custom and usage.”2   

 Many people wrongly assume that academic freedom is a constitutional right that 

applies to all colleges and universities. This proposition contains two fundamental flaws. First, 

the U.S. Constitution applies only to public colleges and universities. The Constitution prohibits 

the government, including public colleges and universities, from infringing free speech. A 

private institution is not an arm of the government. Second, the Constitution does not mention 

academic freedom. The Supreme Court has construed the First Amendment's protection of free 

speech as extending some protection for academic freedom. The Supreme Court and lower 

federal courts continue to interpret the interplay between the free speech and academic freedom, 

adjusting doctrines over time.  
                                                             
1 Ms. Franke may be reached at annfranke@verizon.net. Ms. Lee may be reached at lee@smlr.rutgers.edu. 

2 Academic custom and usage is the unwritten but common understandings that members of academe share. For a 
discussion of this concept, see William A. Kaplin and Barbara A. Lee, The Law of Higher Education, 5th ed. 
(Jossey-Bass, Inc. 2013), Section 1.4.3.3. 
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 Most colleges and universities have policy statements protecting academic freedom for 

faculty and students. Indeed, accrediting bodies typically expect institutions to adopt academic 

freedom policies. From a legal perspective, institutional policies can form a contract between 

the institution and the individual. Thus professors or students who believe the institution 

violated their academic freedom may bring a lawsuit for breach of contract.  

 Statements from the American Association of University Professors provide a common 

model for institutional academic freedom policies. The “1940 Statement of Principles on 

Academic Freedom and Tenure” may be incorporated, whether verbatim or with modifications, 

into a faculty handbook or policy.3 Similarly the "Joint Statement on Rights and Freedoms of 

Students" may serve as a model for a student conduct code or student handbook provision on 

student academic freedom.4  

 If a public higher education institution has adopted policies protecting academic 

freedom, a faculty member or student who is punished for certain forms of speech may have 

both a breach of contract claim and, possibly, a free speech claim. At a private institution, the 

individuals would have only a breach of contract claim.  

 Academic freedom is vital in American higher education. At the same time, it is not 

unlimited. Our paper examines the extent to which academic freedom and legal principles 

protect either a faculty member or a student who engages in provocative academic speech, and 

it provides suggestions for responding to incidents of provocative speech when they occur. 

Readers should be prepared to encounter examples of provocative speech in the text.  
                                                             
3 American Association of University Professors, “1940 Statement of Principles on Academic Freedom and 
Tenure,” available at http://www.aaup.org/NR/rdonlyres/EBB1B330-33D3-4A51-B534-
CEE0C7A90DAB/0/1940StatementofPrinciplesonAcademicFreedomandTenure.pdf. 

4 American Association of University Professors, "Joint Statement on Rights and Freedoms of Students" (1967, 
interpreted 1992).  www.aaup.org/report/joint-statement-rights-and-freedoms-students 
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II. Faculty Academic Freedom and Provocative Speech 

 Claims that faculty have been punished for public or classroom speech appear to be on 

the increase. A tenured professor of English at the U.S. Naval Academy who criticized the 

Academy’s affirmative action policies in a newspaper article was denied a merit pay increase; 

the Academy entered a settlement agreement with the professor.5 A tenured professor who 

publicly criticized Northeastern Illinois University’s practice of inviting military and CIA 

recruiters to campus job fairs (among other dissatisfactions) claimed that the university would 

retaliate against her for her statements.6 An instructor at Florida Atlantic University who taught 

a course in intercultural communications was placed on administrative leave after a student 

complained about a class exercise that involved stepping on a picture of Jesus; the instructor 

was later reinstated, but the university apologized and said the exercise would not be repeated.7 

 Neither academic freedom nor the First Amendment’s free speech provisions protect all 

faculty speech. The AAUP’s 1940 Statement says that academic freedom protects faculty 

members in the conduct of research, in teaching, and in their activities as private citizens, but 

these rights are not absolute. Faculty have the freedom to conduct research, but must follow the 

appropriate protocols for their discipline and refrain from research misconduct. The 1940 

Statement says that faculty “are entitled to freedom in the classroom in discussing their subject, 

but they should be careful not to introduce into their teaching controversial matter which has no 

                                                             
5 Peter Schmidt, “Investigators Say Naval Academy Punished Professor Who Criticized Affirmative Action,” 
Chronicle of Higher Education, Jan. 26, 2011, available at http://chronicle.com/article/Investigators-Say-
Naval/126064/. 

6 Capeheart v. Terrell, 695 F.3d 681 (7th Cir. 2012). The court ruled that her lawsuit was premature because the 
retaliation was anticipated, and had not actually occurred. 

7 Sydni Dunn, “Florida Atlantic U. Faculty Worries About Long-Term Effects of Recent Controversies,” Chronicle 
of Higher Education, April 5, 2013, available at http://chronicle.com/article/Florida-Atlantic-U-Faculty/138355/. 



4 

 

relation to their subject.”8 And the 1940 Statement reminds faculty that when they “speak or 

write as citizens . . . their special position in the community imposes special obligations. . . they 

should at all times be accurate, should exercise appropriate restraint, should show respect for the 

opinions of others, and should make every effort to indicate that they are not speaking for the 

institution.”9  

 Garcetti v. Ceballos and Its Progeny. For faculty working at public colleges and 

universities, a 2006 decision of the U.S. Supreme Court has sharply limited First Amendment 

free speech claims. In Garcetti v. Ceballos,10 the Court held by a 5-4 vote that the First 

Amendment does not protect public employees when their speech is related to their job duties. 

Although Garcetti did not involve a faculty member, decisions of courts subsequent to Garcetti 

have applied its doctrine to faculty who allege that they were disciplined or dismissed as a result 

of speech.  

In Hong v. Grant,11 a case brought against the University of California at Irvine, a 

professor of chemical engineering alleged that university administrators had violated his First 

Amendment free speech rights when he was denied a merit salary increase because of his 

criticism of hiring decisions and his negative votes on certain faculty personnel matters. In fact, 

it was a faculty committee in Hong’s department that had recommended that he be denied the 

salary increase after reviewing his research record and his self-assessment that his research 

performance that year had been “minimal.” The court ruled that Hong’s critical statements and 

                                                             
8 AAUP 1940 Statement, p. 3. 

9 Id., p. 4. 

10 547 U.S. 410 (2006). 

11 516 F. Supp. 2d 1158 (C.D. Cal. 2007). 
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negative votes were part of his professional responsibilities as a professor, and thus, under 

Garcetti, were not protected by the First Amendment.  Echoing the words of Garcetti, the court 

ruled that the university “is entitled to unfettered discretion when it restricts statements an 

employee makes on the job and according to his professional responsibilities.”  But, of course, 

the university did not “restrict” Hong’s speech; it followed the recommendation of his faculty 

peers who believed that his research record was inadequate to support a salary increase. And the 

four statements that Hong alleged were the basis for that denial—statements criticizing other 

faculty members’ qualifications or performance—would have been protected by academic 

freedom, precisely because they were an appropriate subject for academic discourse. So even 

though the outcome of the case may be correct because a faculty committee made the 

recommendation that the administration followed, the court’s reasoning is troublesome because 

it ignores the importance of the role of faculty peers in making personnel decisions. 

 In Gorum v. Sessoms,12 a case brought against the president of Delaware State 

University, a professor of communications was terminated for violating the institution’s policy 

against changing student grades. A faculty panel found that Professor Gorum had unlawfully 

changed student grades given by other professors 48 times, either raising them from failures to 

passing grades, or changing withdrawals or failures to passing grades, even for students who did 

not attend class and who did no work for the class. Although the faculty hearing panel found 

that these violations had occurred and were a serious transgression, the panel recommended 

probation rather than termination. The president and Board of Trustees terminated Gorum.  

Gorum sued, alleging that his termination was in retaliation for three statements that he had 

made: two criticizing the president, and one in defense of a football player who had been 

                                                             
12 561 F.3d 179 (3d Cir. 2009). 
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suspended for carrying a gun on campus. Again, the court read Garcetti narrowly and ruled that 

these statements were made in Gorum’s capacity as a professor, so they were not protected by 

the first amendment. Ironically, each of these statements would have been protected by 

academic freedom, although the grade-changing, of course, would not have been. So although 

the academic governance system worked with respect to the faculty panel’s finding that Gorum 

had engaged in serious unprofessional and unethical behavior, the court’s reliance on Garcetti 

undermined the significance of the real academic freedom issues at stake.  

 In a third post-Garcetti case, Renken v. Gregory,13 an engineering faculty member sued 

his dean and other academic administrators when the University of Wisconsin at Milwaukee 

returned an NSF grant to the funding agency because of a dispute between Professor Renken 

and the dean over how matching funds would be spent. Renken had refused to sign a document 

that described how the matching funds would be used because he disagreed with the dean’s 

interpretation of federal regulations. Renken accused the dean of violating federal regulations 

and contacted various administrators and faculty committees about the dispute, attacking the 

dean’s integrity.  He rejected the graduate dean’s attempt to mediate the dispute and resolve the 

differences between Renken and the engineering dean. Renken’s lawsuit alleged that the 

university violated his First Amendment rights by reducing his pay and terminating the grant 

because of his criticism of the dean’s requirements for using the matching funds.  Despite the 

fact that Renken argued that his faculty job did not require him to apply for or obtain grants, the 

court ruled that obtaining a grant was a method of fulfilling Renken’s teaching and research 

obligations, and thus any statements that he made in connection with the grant were job-related 

and not protected by the First Amendment. While most academics would consider a dispute 

                                                             
13 541 F.3d 769 (7th Cir. 2008). 
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over the use of grant funds to be protected by academic freedom, as long as the individual 

behaved in a civil fashion and did not violate federal or institutional regulations, that was not an 

issue in this case because the court determined that the statements had no First Amendment 

protection.  

 Matters of Public Concern. If a faculty member’s speech is unrelated to his or her job 

duties, a different legal test applies. If the topic of the speech is a matter of “public concern,” 

then the test in Pickering v. Board of Education14 applies. In Pickering, a teacher had been 

dismissed for criticizing the local board of education in a letter to the editor of the local 

newspaper. The Court fashioned a balancing test to determine whether the teacher’s right of free 

speech outweighed the board’s concern for maintaining order and discipline. Under the 

Pickering test, courts must first determine that the subject matter of the speech is a matter of 

public concern, and not simply a private issue specific to the employee, such as the employee’s 

pay or a grievance with a supervisor. If the topic is a matter of public concern, then the analysis 

shifts to examine whether it was reasonable for the employer (here the board) to believe that the 

speech would be disruptive or had interfered with the efficient operation of the enterprise. 

Subsequent rulings by the U.S. Supreme Court in Connick v. Myers15 and Waters v. Churchill16 

built on the Pickering doctrine, but did not alter its fundamental analysis. 

 While the line between speech related to job duties and matters of public concern may 

be fairly clear in nonacademic organizations, it is less so in academe. For example, would a 

professor of political science who makes a provocative comment about a U.S. President or the 

                                                             
14 391 U.S. 563 (1968). 

15 461 U.S. 138 (1983). 

16 511 U.S. 661 (1994). 
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U.S. Congress be snared in the Garcetti theory, and thus potentially unprotected, while a faculty 

member making an identical comment in a chemistry or mathematics class would be protected? 

Interestingly, the latter professor’s comment would not be protected by academic freedom, since 

it is not germane to the subject matter of the course, but the political science professor’s 

comment should be protected by academic freedom, but would lack First Amendment 

protection under the Garcetti rationale. 

 Teaching and Research After Garcetti. Commentators have criticized Garcetti because 

the Court did not carve out an exception to its limitation of First Amendment protections that 

recognized the special circumstances of research and classroom speech. Justice Kennedy, who 

wrote the majority opinion in Garcetti, made an oblique reference to this dilemma in saying: 

There is some argument that expression related to academic scholarship or 

classroom instruction implicates additional constitutional interests that are not 

fully accounted for by this Court’s customary employee-speech jurisprudence.  

We need not, and for that reason do not, decide whether the analysis we conduct 

today would apply in the same manner to a case involving speech related to 

scholarship or teaching.17  

Lower courts have disagreed as to whether or not Garcetti should apply to speech 

related to research or teaching; several have rejected its precedent. For example, in Adams v. 

University of North Carolina at Wilmington,18 a faculty member claimed that the university 

denied him promotion because faculty committees disagreed with the opinions expressed in his 

writings that were commentaries rather than conventional scholarly research. The university 

                                                             
17 547 U.S. at 425. 

18 640 F.3d 550 (4th Cir. 2011). 
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argued that these writings were part of his job and thus Garcetti precluded any claim of free 

speech protection. The appellate court disagreed: 

The scholarship and teaching in this case . . . was intended for and directed at a 

national or international audience on issues of public importance unrelated to any 

of [the professor’s] assigned teaching duties at UNCW or any other terms of his 

employment found in the record . . . [N]one of [the professor’s] speech was 

undertaken at the direction of UNCW, paid for by UNCW, or had any direct 

application to his UNCW duties. . . Applying Garcetti to the academic work of a 

public university faculty member under the facts of this case could place beyond 

the reach of First Amendment protection many forms of public speech or service 

a professor engaged in during his employment. That would not appear to be what 

Garcetti intended, nor is it consistent with our long-standing recognition that no 

individual loses his ability to speak as a private citizen by virtue of public 

employment.19  

In another case, a lower court refused to apply Garcetti to speech that it characterized as 

related to research or teaching, citing the sentence in the opinion that indicated a possible 

exception to its application. In Kerr v. Hurd,20 a federal trial court considered a professor of 

obstetrics and gynecology’s claim that he was retaliated against by the medical school for 

advocating forceps-assisted deliveries of babies rather than Caesarian section deliveries. The 

court determined that his speech was related to teaching, and thus fell within the “academic 

                                                             
19640 F.3d at 563-564. 

20 694 F. Supp. 2d 817 (S.D. Ohio 2010). 
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exception” to Garcetti. And in Hardy v. Jefferson Community College,21 a pre-Garcetti case, a 

federal appellate court held that a professor of communication's right to use the words "nigger" 

and "bitch" during a classroom discussion on the power of words to marginalize and oppress 

outweighed the college's interest in regulating offensive speech. It is likely that, even after 

Garcetti, this classic example of classroom speech would be protected by the so-called 

"academic exception” to Garcetti.  

 Limits on Provocative Faculty Speech. The intersection of academic freedom 

protections, which apply to faculty speech involving research and teaching (with the 

accompanying caveats discussed above) and the limitations of Garcetti serve to impose certain 

limits on provocative speech by faculty. Under Garcetti, the speech may be unprotected unless 

it is not related to the faculty member’s job duties. Under academic freedom, the faculty 

member may speak freely, but is required to be “accurate, exercise appropriate restraint, [and] 

show respect for the opinions of others.” How, then, have courts dealt with faculty provocative 

speech? 

 Two cases involving allegations of sexual harassment against faculty at public 

universities resulted in victories for both faculty members on First and Fourteenth Amendment 

grounds. In both cases, Cohen v. San Bernardino Valley College22 and Silva v. University of 

New Hampshire,23 professors were punished by their institutions for provocative sexual speech 

in English courses after students complained about the professors’ language and required 

writing assignments on sexual topics. In both cases, the professors alleged that their speech was 

                                                             
21 260 F.3d 671 (6thh Cir. 2001). 

22 92 F.3d 968 (9th Cir. 1996). 

23 888 F. Supp. 293 (D.N.H. 1994). 
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protected by the First Amendment and that the application of the sexual harassment policy 

violated their due process rights. In both cases, the courts determined that the speech at issue 

was germane to the subject matter of the course and that the harassment policy was 

unconstitutionally vague—which denied the professors notice and due process. Had these cases 

been litigated after Garcetti had been decided, they would have fallen squarely into the 

“academic exception” for teaching and research that is suggested by Justice Kennedy’s oblique 

reference, discussed above. 

Another federal court ruled in favor of a tenured professor of art who had been censured 

by his department after he publicly criticized the department’s art exhibit, entitled “Immaculate 

Misconceptions,” in the local newspaper.24 According to the court, the professor’s comments 

involved a matter of public concern because the exhibit was controversial and involved 

individuals beyond members of the department. Applying the Pickering test, the court ruled that 

the remarks did not disrupt “the university’s teaching in classroom or studio” and thus the 

faculty member’s free speech rights outweighed the university’s interest in an efficient 

workplace. 

 Other faculty, however, have seen claims related to provocative speech denied. In Trejo 

v. Shoban,25 an assistant professor of psychology claimed that the university’s decision not to 

reappoint him was based upon protected speech. Trejo and several graduate students had 

attended a scholarly conference; several female graduate students complained that Trejo had 

made numerous comments of a sexual nature at a conference dinner attended by the students; 

                                                             
24 Booher v. Northern Kentucky University Board of Regents, 1998 U.S. Dist. LEXIS 11404 (E.D. Ky. July 22, 
1998). This case was decided prior to Garcetti; it appears to remain good law, however, because of the court’s 
finding that the issue was a matter of public concern that went beyond the professor’s work-related responsibilities. 
 
25 319 F.3d 878 (7th Cir. 2003). 
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some of these comments were directed at the students and included vulgar hand gestures. These 

comments and solicitations continued after the group returned to campus. Trejo challenged his 

nonreappointment, claiming that his speech was protected, but the court disagreed. “[T]he 

statements were simply parts of a calculated type of speech designed to further Trejo’s private 

interests in attempting to solicit female companionship . . .”26 rather than matters of public 

concern, according to the court. 

And faculty members who engage in public criticism of the university’s administration 

in a manner that is disruptive may find little sympathy from the courts. In Sadid v. Vailas,27 a 

tenured professor of engineering who was dismissed because his “aggressive, angry, and hostile 

outbursts have created tension and a sense of fear among much of the administrative staff” 

claimed that the dismissal was in retaliation for his exercise of First Amendment free speech 

rights. Although Sadid claimed that his speech at Senate and faculty meetings was protected by 

academic freedom, the court disagreed, applying Garcetti. The court reasoned that the cases in 

which courts refused to apply Garcetti (such as Kerr and Hardy) involved speech related to 

either a faculty member’s research or teaching. In Sadid’s case, however,  

Dr. Sadid's . . . complaints regarded his beliefs that the faculty evaluations were 

arbitrary, the college's fundraising was insufficient, and the administration was 

unresponsive.  . . . were generalized and displayed his personal dissatisfaction with the 

way the college and the university were being run. At no point did Dr. Sadid tie his 

grievances to his, or any other professor's, research, scholarship, or teaching.28 

                                                             
26 319 F.3d at 887. 

27 2013 U.S. Dist. LEXIS 48372 (D. Idaho, March 28, 2013). 

28 Id. at *38. 
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The court awarded summary judgment on Sadid’s retaliation claim to the university. 

In Sadid, the reason given for his dismissal was the concern of various administrators 

and staff for their safety, which the court credited as sufficient to overcome a free speech claim 

(aided by the Garcetti doctrine). But what if there are dueling civil rights claims? Will a 

professor’s academic freedom or free speech rights trump a claim of hostile work environment? 

In Rodriguez v. Maricopa County Community College,29 a group of Latino employees of the 

community college sued the college because it had not disciplined a math professor who had 

circulated racially derogatory email messages using the college’s server. The college’s president 

and other leaders circulated written statements criticizing the professor’s communications, but 

explaining that it would not discipline him because to do so would undermine the college’s 

ability to protect and promote academic freedom. The plaintiffs claimed that the professor’s 

racist e-mails created a racially hostile work environment, and the college’s refusal to discipline 

the professor violated the laws prohibiting employment discrimination. The court noted that an 

employer is required to stop the harassment when it becomes aware of it, but it may not be 

necessary to discipline or dismiss the harasser. Furthermore, said the court, the college’s own 

academic freedom protected its decision to respond with speech criticizing the professor’s ideas 

rather than with discipline or dismissal. The court stated that conduct, not speech, is what the 

anti-harassment laws target; the professor’s emails, according to the court, were “pure speech,” 

adding that “they were the effective equivalent of standing on a soap box in a campus 

quadrangle and speaking to all within earshot. Their offensive quality was based entirely on 

their meaning, and not on any conduct or implicit threat of conduct that they contained.”30 

                                                             
29 605 F.3d 703 (9th Cir. 2010). 

30 Id. at 710. 
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Despite the potentially chilling effect of Garcetti on faculty provocative speech that does 

not occur in a classroom or is not directly related to the subject matter of a professor’s research, 

academic freedom concepts and the “academic exception” seem to coincide. But what if the 

speech is related to governance matters, as alleged in Sadid, or working conditions, or other 

topics that may not meet the “public concern” definition but are neither research nor teaching? 

Garcetti will very likely still control the courts’ analysis in these cases—at least when they 

occur at public institutions. Some public institutions are revising their academic freedom 

policies to provide faculty with contract rights mitigating the potential impacts of Garcetti. The 

University of California system is the most recent example.31 At private institutions, language in 

a faculty handbook or institutional policy will need to be phrased thoughtfully and interpreted 

carefully in order to delineate the contours of a faculty member’s academic freedom protections. 

III. STUDENT ACADEMIC FREEDOM AND PROVOCATIVE SPEECH 

Students are at least as likely as faculty to make provocative statements, if not more 

likely. The legal rules governing student provocative speech differ somewhat from those 

applying to faculty members. In this section we examine the circumstances under which a 

college may discipline a student for making a provocative statement in an academic context. 

Like faculty provocative speech, students' statements may be crude, impolitic, offensive, 

profane, disruptive, or threatening, among other attributes. Institutions and the courts also 

confront a related question. When may a student refuse to complete a required academic 

assignment that he or she finds offensive? These students seek, in effect, legal protection against 

a requirement that they speak. This section addresses the academic freedom rights and 

                                                             
31 Scott Jaschik, "The Right to Speak Out," Inside Higher Education, July 29, 2013, available at 
http://www.insidehighered.com/news/2013/07/29/u-california-board-regents-adopts-new-measure-academic-
freedom.  



15 

 

responsibilities of college students.32 College students tend to have broader expressive rights 

than high school students and somewhat narrower expressive rights than faculty.  

The discussion focuses on the academic context of classes, the curriculum, and students' 

interactions with professors. It covers several disputes involving students' descriptions of their 

professors. The discussion does not survey the entire landscape of students' expressive rights. It 

excludes disputes arising from, for example, student organizations, residence life, student 

newspapers, activity fees, and student government. Please bear in mind that the distinction 

between legal rights in public and private institutions, covered in the introduction, applies fully 

to students. The U.S. Constitution protects students at public institutions and not those at private 

institutions. In both the public and private sectors, student handbooks and policies may create 

contract rights.33 

Speech in Class and Written Assignments. The university is a "marketplace for ideas," 

and the classroom a prime locale for exploration and discovery. Yet courts have shown little 

patience with students whose provocative expressions in class and in their assignments stray far 

from educational purposes.  

We begin with the concept of classroom disruption. In 1969, the United States Supreme 

Court upheld the right of public school students to wear black armbands to protest the Vietnam 

War. The Court rejected the school district's argument that the armbands were disruptive to the 

                                                             
32 External groups active in defending student academic freedom include: the Alliance Defending Freedom, the 
American Center for Law and Justice, the American Civil Liberties Union, the Becket Fund for Religious Liberty, 
the Foundation for Individual Rights in Education, and the Thomas Jefferson Center for the Protection of Free 
Expression. 

33 California presents a special case. The state legislature has passed a statute granting students at private higher 
education institutions the same rights of expression that the First Amendment guarantees for students at public 
institutions. Cal. Educ. Code § 94367. 
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educational environment.34 More recently, and in the higher education context, a federal district 

court in Texas upheld the right of students to wear empty holsters to class, intended to show 

their support for the right to carry concealed firearms on campus.35 The judge observed that the 

college officials offered nothing more than speculation that the symbols might prove disruptive. 

At the same time, the court sustained the college's prohibition on the students' distribution of 

leaflets in class and in adjacent hallways. Classrooms are not so-called public forums open 

generally to speech activities. Classrooms are, instead, nonpublic forums under the First 

Amendment. The court observed that  

It is axiomatic that a student cannot disrupt the school's efforts in the classroom 

to instruct students nor undermine his classmates' right to learn in order to spread 

his personal message. See Burnside v. Byars, 363 F.2d 744, 748 (5th Cir. 1966) 

(characterizing speechmaking and the scattering of leaflets in class as among 

"those activities which inherently distract students and break down the 

regimentation of the classroom") 36 …[The college's] decision to prohibit 

students from protesting the status of the law and school policy on concealed 

firearms by wearing empty holsters to class rests on an "undifferentiated fear or 

apprehension of disturbance." See Tinker, 393 U.S. at 508. This, of course, "is 

not enough to overcome the right to freedom of expression." Id. " 

                                                             
34 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503.  

35 Smith v. Tarrant County College Dist., 694 F.Supp.2d 610 (N.D. Tex., 2010)  

36 The plaintiff students successfully challenged other aspects of the college's policies, unrelated to the classroom. 
The court ordered the college to pay the students' attorneys $243,000 for their success in the case. Smith v. Tarrant 
County College Dist., 2010 WL 4063226 (N.D.Tex. Oct 13, 2010) (NO. 4:09-CV-658-Y). 
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Moving closer to the curriculum, while still remaining in Texas, we turn to O'Neal v. 

Falcon. 37 Student Franchesca O'Neal sued her speech communication professor, Charles 

Falcon, over his veto of her proposed topic for an assignment. Professor Falcon required 

students in his Introduction to Public Speaking course to prepare a persuasive speech and 

deliver it to the class. Students then critiqued one another's speeches. Ms. O'Neal proposed to 

speak on abortion and the death penalty, and Professor Falcon indicated that abortion was the 

one topic students could not select. O'Neal claimed that this content-based prohibition violated 

her First Amendment rights. The court was persuaded, however, that a speech on a controversial 

topic such as abortion could impair the pedagogical goal of having students critique one 

another's skill in delivering a speech.  

In both the O'Neal and Smith cases, the courts imported into the higher education setting 

a Supreme Court decision involving the speech rights of high school students. In Hazelwood 

School District v. Kuhlmeier,38  the Supreme Court allowed a high school to restrict the rights of 

students to select content for a newspaper they published as part of a journalism class. The 

Court framed the rule that courts would not second-guess the actions of high school officials in 

limiting student expression if the officials had a pedagogical purpose. "[E]ducators do not 

offend the First Amendment by exercising editorial control over the style and content of student 

speech in school-sponsored expressive activities so long as their actions are reasonably related 

to legitimate pedagogical concerns."39 This is not a balancing test, weighing the student's rights 

against those of the school. If the school can state a valid pedagogical purpose, it prevails 

                                                             
37 668 F.Supp.2d 979 (W.D. Tex., 2009) 

38 484 U.S. 260 (1988). 

39 Id. at 273. 
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regardless of the strength of the student's interest. Various lower federal courts around the 

country are applying Hazelwood to higher education. Advocates of students' expressive rights 

roundly criticize this trend, asserting that "Hazelwood is simply the wrong standard in the adult 

world of a college campus.40  

Provocative speech in students' written assignments have occasioned discipline and 

subsequent litigation. In one case, a student included in his master's thesis a provocative 

"Disacknowledgements" section. In another case, a student's writing assignment contained 

sexual references to the course professor. The master's thesis case arose in the materials science 

department at the University of California Santa Barbara (UCSB). Student Charles Brown 

submitted his thesis to his committee, which approved it. Before submitting the thesis to the 

library, Brown added a two-page "Disacknowledgements" section, which the court described as 

follows: 

"I would like to offer special Fuck You's to the following degenerates for being an ever-

present hindrance during my graduate career...." It then identified the Dean and staff of 

the UCSB graduate school, the managers of Davidson Library, former California 

Governor Wilson, the Regents of the University of California, and "Science" as having 

been particularly obstructive to Plaintiff's progress toward his graduate degree. Plaintiff 

later explained that he had not revealed the section to the members of his committee 

because he feared that they would not approve it.  

                                                             
40 E.g., "Hazelwood goes to college: Though the Supreme Court has never done so, a growing number of lower 
courts are applying the restrictive high school censorship standard to higher education," Student Press Law Center, 
Spring 2011 - Legal Analysis, Vol. XXXII, No. 2 - Page 36, available at 
www.splc.org/news/report_detail.asp?id=1599&edition=55.  
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His assumption proved correct. Upon learning of the new section, the thesis committee 

withdrew its approval, and Mr. Brown filed suit alleging violation of his First Amendment 

rights. Relying on Hazelwood, the U.S. Court of Appeals for the Ninth Circuit ruled in favor of 

the university. The court found UCSB had a legitimate interest in teaching the student how to 

present scientific findings in a proper format. The court observed that universities might have a 

greater interest than high schools in directing students in advanced studies. It explained: 

To the extent that the Supreme Court has addressed the difference between a university's 

regulation of curricular speech and a primary or secondary school's regulation of 

curricular speech, it has implied that a university's control may be broader. It has done 

so in its cases recognizing the doctrine of university professors' academic freedom, a 

doctrine that encompasses "the idea that universities and schools should have the 

freedom to make decisions about how and what to teach."  

The court limited its ruling to curricular speech, suggesting that different standards would apply 

to students' extracurricular activities and expressions.  

 Student Joseph Corlett faced discipline for provocative speech in a writing assignment in 

an English class, Advanced Critical Writing, at Oakland University (MI).41 Corlett, who was 55 

years old, had returned to school to pursue a college degree after an economic downturn.  As 

part of the writing class, taught by Professor Mitzelfeld, students were required to keep a 

"daybook" in which they experimented with different writing techniques. The professor would 

review the daybooks at three random times during the semester. Corlett wrote two daybook 

entries titled "Hot for Teacher" which the court characterized: 

                                                             
41 Corlett v. Oakland Univ. Bd. of Trustees, Case No. 13-11145 (E.D. Mich., 7/23/13), available at 
http://www.nacua.org/documents/Corlett_v_OaklandUniversityBOT.pdf 
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In the first entry, Plaintiff describes various teachers to whom he has felt 

sexually attracted in the past, including an English instructor (not Mitzelfeld) who 

he claims allowed her skirt to come unzipped and exposed her panties in class one 

day. Plaintiff proceeds: 

Then there’s Ms. Mitzelfeld. English 380. She walks in and I 

say to myself “Drop, motherfucker, drop.” Kee-Rist, I’ll never learn a 

thing. Tall, blond, stacked, skirt, heels, fingernails, smart, articulate, 

smile. I’m toast but I stay. I’ll fuck up my whole Tuesday-Thursday 

class thing if I drop. I’ll search for something unattractive about her.  

No luck yet. Shit. 

I’m in the student lounge an hour before class and slightly 

caffeinated. I’ve had a few worries lately, the first that Lynne Anne, 

my wife, would read this. But now I don’t care. I suppose my fear is 

a good sign that I’m writing honestly. 

The second worry was re-reading what I’ve previously written 

while drinking. It’s not as bad as I thought and I’m determined to 

keep the no-page-tear-out rule. I swear too much when I drink. 

SPACE FOR YOU TO WRITE STUFF: 

In his September 23, 2011 entry, entitled “Hot For Teacher Continued . . .”, 

Plaintiff begins by posing the “eternal male question”: “Ginger or Maryanne?”, 

referring to two of the female characters in the television sitcom Gilligan’s Island.  

(Compl. Ex. G.) As Plaintiff describes, Ginger is a “glamorous actress” and 

Maryanne is “the buxom farm girl.” (Id.) Plaintiff describes himself as “a Ginger 
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man,” and then identifies Mitzelfeld as “[his] Ginger.”42 

 Corlett received discipline for this writing and for other actions. In litigation he asserted that 

the court should analyze the daybook entries under a standard of actual disruption, which the 

entries did not meet. The court, however, looked to the pedagogical interest of universities in 

preparing students for proper behavior and communication in the workforce. Citing Hazelwood 

with approval, the court dismissed the case on the ground that Corlett's "expressions of lust for 

Mitzelfeld or descriptions of her physical appearance are not entitled to First Amendment 

protection." The court observed that while Corlett's daybook entries might be appropriate in a 

karaoke bar, "when directed at female professors, fellow students, or future co-workers [the 

entries] are not tolerable in a civilized society." 

The offending speech in Harrell v. Southern Oregon University43 occurred in a 

criminology class conducted entirely online. Student Peter Harrell enrolled in the course 

"Theories of Criminal Behavior." Students and the professor engaged in course discussion via 

postings on a discussion board. Harrell received a disciplinary warning letter that his comments 

were inappropriately abrasive and hostile. The following semester he enrolled in another online 

course, "Law of Criminal Procedure" that also used a discussion board. He received a 

disciplinary letter notifying him that he had been charged with violating a policy against 

disrupting online classes. The statements at issue were Harrell's postings to other students: 

"clearly you haven't bothered to read the rest of the board on this topic" and "but you clearly 

haven't bothered to do your reading. Feel free to post some concrete information on your own, 

                                                             
42 Id. 

43 Harrell v. Southern Oregon Univ., Civil No. 08-3037-CL (D. Ore., Oct. 30, 2009). affirming report and 
recommendation of Magistrate Judge (10/16/2009).  
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however." The professor described Harrell as "shredding the other students' esprit de corps 

irreparably." The court observed that the expressions did not advance any substantive political 

opinions but rather belittled fellow students for failing to do their work. It concluded that courts 

give universities broad power to regulate their internal affairs and hence Harrell's motion for a 

preliminary injunction failed. In adopting a federal magistrate judge's report and 

recommendations, the federal district judge added 

 A classroom is not a public forum where each student has an absolute constitutional 

right to say whatever he pleases, when he pleases, however he pleases, for as long and as 

often as he pleases. This is not talk radio. Most of the precedents Harrell cites involve 

speech occurring on campus or otherwise having some connection to a school, but not 

during actual classes. Harrell was not admonished for expressing an unpopular view. 

Rather, what troubles Southern Oregon University officials are the ad hominem attacks 

Harrell sometimes makes upon his classmates. Harrell remains free to express his 

thoughts. He has simply been asked do so in a mature manner. 44 

Compelled Academic Speech Relating to Coursework. Another line of cases involving 

provocative academic speech turns the tables. Rather than creating provocative speech, students 

object to participating in assignments they deem objectionable.45 These cases pit students' rights 

not to say something against the faculty and institution's rights to require students to engage 
                                                             
44 One of the more offensive student expressions that has found its way into the courts appeared in Herberg v. 
California Institute of the Arts, 124 Cal.Rptr.2d 1 (Cal.Ct.App. 2d Dist., 4/13/2002). An art student created and 
displayed a pencil drawing showing faculty, students, and staff members in various sexual poses and states of 
undress. An 82-year old cashier objected to her depiction in the center of the drawing with her breasts exposed and 
in a sexual pose astride a male faculty member. The cashier suffered acute emotional distress, had an asthma attack, 
and never returned to her job. Her claim for sexual harassment was unsuccessful, given that court's conclusion that 
the brief display of the drawing did not rise to the level of harassment.  

45 In a related line of cases, both faculty and students have sometimes challenged requirements that they apologize, 
arguing it is a form of unconstitutional compelled speech. E.g., Keen v. Penson, 970 F.2d 252 (7th Cir. 1992).   
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fully in the assigned curriculum. The decisions draw from a line of First Amendment cases 

prohibiting the government from compelling individuals to speak against their will. 

Schoolchildren have the right, for example, not to recite the pledge of allegiance in their 

classrooms.46  

Two important cases address the objections of university students in counseling 

programs to meet program requirements for counseling homosexual clients. Two similar cases 

involve students in a theater program and an education program. In the previous section on 

provocative speech created by students, the institutions prevailed in all the cases discussed. In 

this section on students' objections to curricular speech, the results are more mixed.  

The counseling cases have attracted public attention. A student pursuing a graduate 

degree in counseling at Eastern Michigan University, and another at Augusta State University 

(GA), objected to certain requirements for counseling on sexual issues. Citing their religious 

beliefs, both students declined to satisfy program requirements on counseling homosexuals. The 

students pursued different paths in vindicating their religious values. At Eastern Michigan, Julea 

Ward sought the option to refer certain clients to another therapist. She claimed that the 

university permitted students to transfer counseling clients to other providers for several other 

reasons, but not for religious reasons. At Augusta State, Jennifer Keeton, in contrast, indicated 

that she would attempt conversion therapy to change the behavior of her gay clients. Ms. 

Keeton sought to impose her values on her clients, which is a clear violation of relevant ethical 

standards established by the American Counseling Association (ACA). Augusta State 

University consistently enforced those ethical standards.  

                                                             
46 Lucky, John R., "The United States Flag: Federal Law Relating to Display and Associated Questions," 
Congressional Research Service at p. 8 (4/14/2008), available at 
www.senate.gov/reference/resources/pdf/RL30243.pdf. 
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These factual distinctions proved critical to the different outcomes in the two cases, both 

of which reached federal appeals courts. The Eastern Michigan student, Ms. Ward, won her 

case, at least surviving a motion for summary judgment. In contrast the August State student, 

Jennifer Keeton, was unsuccessful.47 The federal appeals court in the Eastern Michigan case 

contrasted the two outcomes, both of which relied on Hazelwood:  

At one level, the two decisions look like polar opposites, as a student loses one 

case and wins the other. But there is less tension, or for that matter even disagreement, 

between the two cases than initially meets the eye….  

Keeton insisted on a constitutional right to engage in conversion therapy—that is, if a 

“client discloses that he is gay, it was her intention to tell the client that his behavior is 

morally wrong and then try to change the client’s behavior.” That approach, all agree, 

violates the ACA code of ethics by imposing a counselor’s values on a client, a form of 

conduct the university is free to prohibit as part of its curriculum. Instead of insisting on 

changing her clients, Ward asked only that the university not change her—that it permit 

her to refer some clients in some settings, an approach the code of ethics appears to 

permit and that no written school policy prohibits. Nothing in Keeton indicates that 

Augusta State applied the prohibition on imposing a counselor’s values on the client in 

anything but an even-handed manner. Not so here, as the code of ethics, counseling 

norms, even the university’s own practices, seem to permit the one thing 

Ward sought: a referral. 

The two decisions in the end share the same essential framework and reasoning. 

They both apply Hazelwood to curricular speech at the university level, and they both 

                                                             
47 Ward v. Polite, 667 F. 3d 727 (6th Cir. 2012); Keeton v. Anderson-Wiley, 664 F. 3d 865 (11th Cir. 2011). 
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show that the even-handed enforcement of a neutral policy is likely to steer clear of the 

First Amendment’s free-speech and free-exercise protections.…While Keeton involved 

Augusta State’s across-the-board application of an ethical rule that prohibits counselors 

from imposing their values on clients, today’s case reveals evidence that Eastern 

Michigan University selectively enforced a no-referral policy against Ward. 

In two other cases, students have objected to curriculum elements that they believed 

violated their free speech.48 Christina Axson-Flynn was a student in the University of Utah's 

Actor Training Program. Due to her beliefs as a Mormon, she refused to recite the word "fuck" 

from scripts or to take God's name in vain. Her professors told her to "get over it" in order to 

develop as an actor. One told her that "she could still be a good Mormon" if she read the script, 

while others suggested she speak with other "good Mormon girls" who had not objected to the 

required scripts. On the assumption that she would be dismissed, Axson-Flynn withdrew from 

the program.  

She sued the university, making two basic arguments. First, she maintained that in 

requiring her to utter words offensive to her, the university compelled her to speak and thus 

violated her First Amendment right to refrain from speaking. Second, she argued that the 

university failed to accommodate her religious beliefs, violating her right to free exercise of 

religion.49 In explaining the facts of the case, the federal appeals court noted that, after 

                                                             
48 A  case involving compelled extracurricular speech, rather than curricular speech, involved a high school 
cheerleader. The school removed the cheerleader from the squad for refusing to participate in a cheer naming a 
basketball player whom she had accused of sexual assault. A federal appeals court rejected the student's First 
Amendment claim. Doe v. Silsbee Independent School Dist., 402 Fed.Appx. 852 (5th Cir. 2010), cert. denied 131 
S.Ct. 2875, 179 L.Ed.2d 1188 (5/2/2011)(No. 10-1056).  

49 Axson-Flynn v. Johnson, 356 F. 3d 1277 (10th Cir. 2004). 
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withdrawing from the University of Utah, Ms. Axson-Flynn enrolled at Utah Valley State 

College. There the acting program allowed her to omit the words she found offensive.  

The court found that the scripts were school-sponsored speech which, under Hazelwood, 

the university could regulate provided it had legitimate pedagogical concerns. The court adapted 

Hazelwood to higher education in modified form: " Although we are applying Hazelwood to a 

university context, we are not unmindful of the differences in maturity between university and 

high school students. Age, maturity, and sophistication level of the students will be factored in 

determining whether the restriction is 'reasonably related to legitimate pedagogical concerns.'" 

The court stated it would give substantial deference to educators' judgments of pedagogy. 

Even under this test generous to professors, the judges found that the university may 

have violated Ms. Axson-Flynn's rights. For procedural purposes, the court accepted her factual 

assertions as true, noting particularly the allegations that her professors explicitly mentioned her 

status as a Mormon. The court concluded that Ms. Axson-Flynn might be able to prove that 

religious bias, rather than legitimate pedagogical concerns, motivated the faculty members' 

criticisms of her. Sending the case back to the lower court for trial, the appeals court also found 

that the university may have violated her right to free exercise of religion. 50  

                                                             
50 The fact that Utah Valley State College later permitted Ms. Axson-Flynn to omit the words she found offensive 
in scripts may have influenced, in an unstated way, the court's decision that the University of Utah may have lacked 
a legitimate pedagogical purpose.  

Now called Utah Valley University, that institution is considering a policy titled "Procedure for Course 
Requirement Modification." As currently drafted, the policy would allow students to submit a written request for a 
course modification based on their strongly-held beliefs. If the request is granted, the student would complete an 
alternate assignment. Alex Sousa, "Controversial Policy Returns to President's Council," Utah Valley University 
Review (8/12/2013), available at www.uvureview.com/2013/08/12/controversial-policy-returns-to-presidents-
council/. The Axson-Flynn case was eventually settled. College, Mormon Student Settle Theatrical-Swearing Case, 
First Amendment Center, July 15, 2004,  available at www.firstamendmentcenter.org/college-mormon-student-
settle-theatrical-swearing-case 
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Teacher education student Stephen Head brought a more tenuous claim of compelled 

speech against San Jose State University. Written departmental standards required students to 

understand certain multicultural issues, and Mr. Head often voiced his objections in classroom 

discussion on this topic. After receiving an F in a required course, he filed suit claiming that the 

university sought to compel him to adopt certain views. The federal judge rejected his claims, 

describing Mr. Head as instead attempting to gag his professors' free-speech rights. The judge 

observed that in requiring him to learn certain subjects, the university was not requiring him to 

believe them.51  

Social Media About Classes. Moving somewhat farther from the classroom, a mortuary 

science student and a nursing student have each raised First Amendment claims challenging 

discipline they received for course-related postings on social media. Administrators found their 

postings unprofessional and a court agreed in one instance and disagreed in the other. 

Amanda Beth Tatro studied mortuary science at the University of Minnesota. She 

referred to a cadaver on which she worked as Bernie and updated her friends about her course 

progress on her Facebook site.  

Amanda Beth Tatro Gets to play, I mean dissect, Bernie today. Let’s see if I can 

have a lab void of reprimanding and having my scalpel taken away. Perhaps if I just hide 

it in my sleeve…. 

Amanda Beth Tatro Is looking forward to Monday’s embalming therapy as well 

as a rumored opportunity to aspirate. Give me room, lots of aggression to be taken out 

with a trocar. 

                                                             
51 Head v. Bd. of Trustees of the California State Univ., N.Dist. Cal. No. C 05-05328 WHA, Order Granting 
Motion to Dismiss (8/14/2006), available at 
thefire.org/public/pdfs/bc1c23f599b0e4231435e56f1033ad7f.pdf?direct. 
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Amanda Beth Tatro Who knew embalming lab was so cathartic! I still want to 

stab a certain someone in the neck with a trocar though. Hmm..perhaps I will spend the 

evening updating my “Death List #5” and making friends with the crematory guy. I do 

know the code…  

Amanda Beth Tatro Realized with great sadness that my best friend, Bernie, will 

no longer be with me as of Friday next week. I wish to accompany him to the retort. 

Now where will I go or who will I hang with when I need to gather my sanity? Bye, bye 

Bernie. Lock of hair in my pocket. 

The University concluded that these postings violated both its student conduct code and its 

academic program requirements for working with cadavers. The university's rules require 

students working with cadavers who wish to discuss their experiences outside the anatomy lab 

to do so only in discreet and respectful conversations. Tatro's anatomy professor expressly 

cautioned students not to blog about the lab or their dissection experiences. Among other 

sanctions, Tatro received a failing grade in her anatomy course.  

 She brought suit in state court alleging that in disciplining her for Facebook postings, the 

university violated her state and federal constitutional rights. Tatro had maintained that the First 

Amendment fully protected in her personal speech outside the academic context in the same 

way it would protect any other public citizen. The university argued that the Hazelwood 

standard applied, justifying student discipline that was reasonably related to a legitimate 

pedagogical purpose.  

 The Minnesota Supreme Court ruled in the university's favor. The court declined to rely 

on a Tinker standard of material and substantial disruption or a Hazelwood standard of 

legitimate pedagogical purpose. Instead the court crafted a standard that a university has the 
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right to enforce academic program rules that are narrowly tailored and directly related to 

professional program standards. The court concluded that the academic program rules were 

reasonably related to a legitimate pedagogical purpose. They served the twin goals of educating 

students about the ethical and professional responsibilities of the funeral profession and of 

maintaining the viability of the university's anatomy bequest program. The rules mirrored those 

of the funeral director profession. The university could apply its reasonable and narrowly 

tailored requirements in the mortuary science program to Tatro's speech both inside and outside 

of class. The court held that "a university may regulate student speech on Facebook that violates 

established professional conduct standards." It added the qualification that "any restrictions on a 

student's Facebook posts must be narrowly tailored and directly related to established 

professional conduct standards."52 This rule applies only to Minnesota's public institutions, 

although the reasoning might be persuasive to courts elsewhere. 

 A Facebook posting prompted the dismissal of four nursing students from Johnson 

County Community College in 2010. The students posted a photograph of a human placenta 

that they had examined, in the presence of instructor, at a local hospital during an obstetrics 

course. The students alleged that they had asked the instructor whether they could take a 

photograph, which did not identify the patient. One student allegedly told the instructor that she 

intended to post the photograph on Facebook and the instructor replied "Oh, you girls." After 

the students posted the photograph, the instructor contacted them and requested that they 

remove it, which they promptly did. The students were dismissed from the program the next 

day. 

                                                             
52 The court also affirmed the requirement that Tatro undergo a psychiatric evaluation to facilitate both her personal 
and professional development. At p. 524.  
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 A federal district judge ruled in favor of the students. He concluded that the college's 

action was a disciplinary action rather than an academic one. Traditionally courts are more 

reluctant to intervene in academic disputes. Much testimony was devoted to divining whether 

the instructor's phrase "Oh, you girls" constituted permission to post the photograph on 

Facebook. The judge found that common sense dictates the conclusion that this constituted 

permission, noting that occasionally even judges get to exercise common sense! He also 

attributed no significance to the fact that the students displayed the photograph on Facebook 

rather than, say, in a residence hall room or at a bar. "Once permission is given for a photo to be 

taken, you should assume it’s going to be viewed. That’s why people take photos."  

 The judge observed that posting a photograph of a vial of blood would not impede the 

educational program, while posting a photograph of an identifiable patient would. Into which 

category did the placenta photograph fall? The judge felt that the responsible administrator was 

motivated more by her own moral sense than by stated college policies. The code of conduct did 

not clearly prohibit this behavior, and the photograph was not disruptive to learning.  

   [W]hat was disruptive was the college's response to it….[M]y mother’s a nurse, 

  I have great respect for the requirements of patient confidentiality, but I think the 

  public interest weighing comes down on the side of not holding students who 

  have been admitted, duly admitted, to our publicly funded institutions, 

holding them to arbitrary and widely varying and unpredictable 

standards that ultimately hinge on the personal interpretations 

and feelings of those who are imposing them. 
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 The judge granted an injunction restoring the students' enrollment at the college.53 

 Student Speech Against Faculty. Students may engage in yet another type of provocative 

academic speech -- criticism of their professors. Criticism may be measured and constructive or 

hostile and offensive. It may be conveyed just to the professor or distributed more widely. 

Compare to the Tatro mortuary science case the situation of medical student Sandeep Rao. As 

part of the medical school curriculum at Texas Tech University, Mr. Rao attended an autopsy 

conducted by a professor who also served as the county's medical examiner. Prior to the 

autopsy, Mr. Rao signed a confidentiality agreement pledging not to reveal the decedent's name 

or to discuss the nature of the case or any facts about it except with professional staff. Two days 

later, Rao published a column in the student newspaper describing the cause of death and 

making some remarks about the professor's demeanor while conducting the autopsy. The 

professor complained and the university ultimately dismissed Mr. Rao. He sued, claiming that 

his dismissal violated the First Amendment. He obtained a preliminary injunction from the trial 

court reinstating him to medical school. With little elaboration, the Texas court of appeals 

agreed. It concluded that the conduct of autopsies could be a matter of public concern, the 

university might be unable to prove that an important public interest supported its action, and 

the university's restriction on Rao's speech was not narrowly drawn.54  

 A student who spoke in provocative terms directly to his former professor, albeit online, 

fared well in a criminal law context.  The Supreme Court of Nebraska overturned the conviction 

of a college student for sending insulting and offensive emails to his former political science 
                                                             
53 Byrnes v. JCCC, Transcript of Ruling of Judge Eric Melgren, Case No. No. 10-2690  (D. Kan. 1/24/2011), 
available at www.redstate.com/benjaminhodge/2011/01/24/byrnes-v-jccc-transcript-of-ruling-of-the-court-judge-
eric-melgren/ 

54 Texas Tech University Health Sciences Center v. Rao, 105 S.W.3d 763 (Tex.App.-Amarillo May 12, 2003) (NO. 
07-02-0315-CV), review dismissed (Feb 06, 2004). 
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professor.55 The two had engaged in a vigorous email exchange expressing their opposing 

political views. With the 18th through 20th messages, the exchange took an even sharper turn. 

The student wrote: 

Fuck you! You don’t know me one bit. You are a liberal American coward…You can go fuck 

yourself if you are going to get that way. I’d kick your ass had you said that right in front of me, 

but YOU don’t have the guts to say that. If you think you do, just try me…. 

The student later apologized and, four months later, sent two anonymous emails attacking the 

professor's liberal political stance. The later emails were harsh but not directly threatening. The 

student was criminally convicted of disturbing the peace and fined $250. He challenged the 

conviction on First Amendment grounds, arguing that while the First Amendment does not 

protect threatening speech, the message was too remote to constitute an actual threat.  

 The Nebraska court agreed that the First Amendment protected the student's emails. Had 

the student made the threats in a face-to-face context, they might have constituted fighting 

words. The messages, however, were sent anonymously over the internet, so the professor did 

not even immediately know the sender's identity.  

 Student Provocative Speech in Context. While the Garcetti decision is eroding faculty 

First Amendment rights, it has no application to student speech. We may reach a point at which 

courts find that students have greater rights to engage in provocative speech than do their 

professors. Consider a thought experiment. Take the provocative statement "the dean is an 

ass."56 If a professor makes this remark during a Faculty Senate meeting at a public institution, a 

federal court might apply Garcetti and uphold discipline against the professor. If a student 
                                                             
55 State v. Drahota, 788 N.W.2d 796 (Neb. S.Ct. 2010).  

56 In Shakespeare's Much Ado About Nothing, the comic constable Dogberry repeatedly demands that a witness put 
into writing that he (Dogberry) is an ass.  
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makes the identical remark during a Student Senate meeting, the institution would face greater 

legal obstacles to imposing discipline. This reverses the traditional understanding that faculty 

enjoy greater speech rights than do students.57 Yet the tides may be shifting.  

IV. CONCLUSION 

Drawing a line between protected and unprotected provocative academic speech can be 

challenging. When an incident of provocative speech occurs, begin to develop a practical course 

of action by asking the following questions: 

1.  Is the speaker targeting an individual or small group directly? If so, does that 

individual or group need protection? For example, is a faculty member verbally 

attacking a single student? Is a group of faculty attacking the college president or the 

board (which one hopes would require less protection)? Consider the relative power 

of the speaker and the targeted audience. 

2. Is the topic a matter of public concern, even if the speaker is employed at a private 

college? Had the speaker chosen a nonacademic forum in which to speak, would the 

college still have a legitimate concern about the speech? Describe the legitimate 

concern and identify any campus policies addressing the concern.  

3. Is the speech amenable to “more speech?” In other words, can the administration 

make a “teachable moment” out of the provocative speech in a way that engages the 

college community in a positive or helpful way? 

4. Did the provocative speech violate established professional norms, such as the 

standards of a disciplinary association or a professional society? If the speaker was a 

student, did the institution inform him or her of the norms?  

                                                             
57 The traditional underpinning applies most squarely to disputes between faculty and students.  
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5. Did the speaker engage in conduct that was dangerous or unprofessional in 

conjunction with the provocative speech? Conduct may be more legitimately 

punished than speech. 

6. Would the effect of the provocative speech be minimized or virtually eliminated if 

the speech were ignored? 

7. Does the provocative speech involve any direct threat? If so, describe the threat and 

how immediate and realistic it appears to be.  

8. Is the institution requiring a student or faculty member to speak against his or her 

wishes? If so, describe the institutional purpose for compelling the speech and any 

policies relevant to it. Has the institution consistently advanced that purpose in the 

past? Is some alternate arrangement possible?  
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