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Introduction 
 
 Title IV of the Higher Education Act (“HEA”) governs federal student aid programs for 
college and university students.  Most of our institutions rely on that student aid.   There have 
long been “Program Integrity Rules” designed to discourage misuse of Title IV funds.  
Historically, at least at most public and non-profit private colleges and universities, compliance 
with Title IV Program Integrity Rules was largely the province of financial aid offices and the 
accreditation process; calls to the lawyer were relatively infrequent. That has changed.  When 
college and university lawyers get together, many are worrying about compliance with the new 
Program Integrity Rules, published on October 29, 2010 and effective (with some exceptions) on 
July 1, 2011.  
 
Why the new focus?   
 

• In May 2009, the United States Department of Education (ED) announced a program 
integrity initiative..  The initiative was broadly understood to be targeted primarily at for-
profit institutions, most of which rely almost exclusively on federal financial aid, 
although there were other concerns expressed as well. 

 
• In September 2009, ED notified the public that it was establishing a negotiated 

rulemaking process to develop regulations to improve integrity in the title IV, HEA 
programs. While the process achieved consensus on some issues, many others were left 
unresolved.  

 
• In June and July 2010, ED proposed two new sets of regulations to “improve integrity in 

the programs authorized under Title IV” by amending Student Assistance General 
Provisions as well as regulations on institutional eligibility, recognition of accrediting  
and state agencies, and many educational loan and grant programs.  

 
• Hundreds of comments later, ED issued final regulations that were in some ways more 

restrictive than those initially proposed, particularly with regard to distance education 
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(discussed below).  Most of the October 2010 regulations went into effect on July 1, 
2011.  For most purposes, the regulations apply to all institutions of post-secondary 
education, public and private, non-profit and pecuniary.  (“Metrics” for the “gainful 
employment” regulations were issued in June 2011 and are effective July 1, 2012.) 

 
• Since October 2010, there has been an unusual amount of activity among higher 

education interest groups, within the Department itself, in courts and even in Congress 
that has changed some regulations and our understanding of others.   Among other things: 

 
o Dozens of education groups publicly challenged some of the regulations, in some 

cases asking Congress to block implementation.  See tinyurl.com/6g37qgy 
 

o The for-profit schools (“The Association of Private Sector Colleges and 
Universities”) filed suit challenging some of the regulations and persuaded a court 
to invalidate one set.  Both APSCU and ED have appealed the trial court decision. 

 
o Congress has introduced, but not enacted, proposals to reverse some of the most 

controversial regulations. 
 

o ED issued waves of “Dear Colleague Letters,” clarifying some regulations, 
sometimes changing the way that they had been understood by experts, and 
delaying enforcement if not implementation. 

 
o ED has offered seminars on implementation of the regulations and various 

educational organizations have hosted seminars and webinars intended to help us 
all figure out how to comply with the regulations. 

 
o ED has made its guidance on the regulations available on a special website:    

www2.ed.gov/policy/highered/reg/hearulemaking/2009/integrity.html 
 
What areas are covered by the 2010 Program Integrity Rules?   The new rules amend many areas 
of Title IV law.   This paper addresses the five most controversial sets of changes.1 
 

1. Gainful Employment.     In addition to degree programs, programs of one year or more 
that prepare students for “gainful employment in a recognized occupation” may be Title 

                                                        
1 The October 2010 amendments also modify regulations relating to (1) counting repeated 
coursework towards student enrollment status, (2) disclosure of certain agreements among 
institutions and consortia (and prohibitions on such arrangements with certain ineligible 
institutions), (3) “satisfactory academic progress,” (4) return of funds when students withdraw, 
(5) verification of FAFSA information, (6) timely disbursement of certain funds, (7) “ability to 
benefit”eligibility and (8) verification of high school diplomas.  For broader discussions, see, for 
example, the University of Wisconsin System Administration’s report, tinyurl.com/62xtc4mor, 
or that of Florida State College at Jacksonville, tinyurl.com/3d8vzcm. ED has published “Dear 
Colleague” letters and questions and answers about many of the program integrity regulations at 
www2.ed.gov/policy/highered/reg/hearulemaking/2009/integrity.html. 
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IV eligible.  (The rules for proprietary schools are different from those for public or 
nonprofit institutions.)   The new regulations require colleges and universities that offer 
federal financial aid for so-called “gainful employment programs” to collect and report 
detailed information about each and every student in those programs.   
 

2. Credit Hour Definition.   Historically, ED has left it to institutions of higher education 
and the accrediting agencies to define what they mean by a credit hour.    Under the new 
regulations, ED sets minimum requirements for a credit hour and requires enforcement 
by accrediting agencies.   
 

3. State Authorization.   Under the new State Authorization rules, institutions of post-
secondary education may not participate in Title IV programs unless their home states 
authorize or license them “by name” to offer post-secondary education.   States 
authorities must have procedures under which they review complaints about the 
institution and take appropriate action to enforce relevant state laws.    Moreover, 
institutions offering distance or “correspondence” education must be authorized to do so 
by the states in which their students reside (or expressly exempt from such regulation). 
 

4. Incentive Compensation.   While prior law prohibited institutions from paying 
commissions, bonuses or other inventive payments based on success in securing 
enrollments or financial aid, “safe harbors” permitted such payments in many common 
situations.  Under the new regulations, safe harbors are gone and the general prohibition 
is to be applied much more broadly to institutional employees and also to third parties. 
 

5. Misrepresentation.    Under prior program integrity regulations, institutions of higher 
education were prohibited from engaging in substantial misrepresentation of the nature of 
the institution’s educational program, its financial charges, or the employability of its 
graduates.  The 2010 Program Integrity expand the bar on misrepresentation to include 
any “false, erroneous, or misleading statements” made directly or indirectly to an 
individual or to an accrediting agency, State agency, or ED.   

 
 

I. Gainful Employment 
 
The education community initially viewed the “gainful employment” regulations as crafted to 
deal with for-profit institutions that trained students for a specific job or vocation.  The 
regulations, however, govern non-profit institutions as well if: 
 

• The program is at least one academic year in length. 
• The program leads to a certificate or other non-degree recognized credential. 
• Students enrolled in the program are eligible to apply for Title IV funding to cover the 

cost of the program.  
  
If a college or university offers gainful employment programs that meet the criteria listed above, 
it will be required to meet certain reporting and disclosure requirements in order for those 
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programs to maintain eligibility for HEA Title IV funds.  The programs will also be required to 
meet the minimum standards for student debt laid out in the new regulations.   If a non-degree 
program is not a “gainful employment” program, its students are not qualified for federal 
financial aid and the program is not covered by the “gainful employment” rules.    
 
 
 
1. Reporting Requirements 

 
The October 2010 regulations added a new section, 34 CFR § 668.6, that details reporting 
requirements for gainful employment programs.  These requirements took effect on July 1, 2011. 
 
For each student enrolled in a gainful employment program, the institution must report: 
 

• Student identifying information 
• The CIP code of the program 
• If the student completed the program during the award year: 

o Total amounts of funding the student received while enrolled from private loans 
and institutional financing 

o Whether the student matriculated to a higher credentialed program at the 
institution (or, if known, to a higher credentialed program outside the institution) 

 
For each gainful employment program it operates, the institution must report the total number of 
students enrolled in the program that award year and identifying information for each.2 
 
The first deadline for these reporting requirements is October 1, 2011, for award years 2006-
2010. 
 
2. Disclosure Requirements 

 
The new § 668.6 also includes disclosure requirements for gainful employment programs.  The 
institution must disclose the following information about each gainful employment program to 
prospective students of the program: 
 

• Occupations that the program prepares students to enter 
• Program costs, including tuition and fees, books and supplies, and room and board (if 

applicable) 
• On-time completion rate 
• Placement rate for students completing the program 
• Median loan debt incurred by students who complete the program 

 
The information must be disclosed in all promotional materials for the program, as well as 
prominently on the program website.3 

                                                        
2 34 CFR § 668.6(a) (effective July 1, 2011). 
3 34 CFR § 668.6(b) (effective July 1, 2011). 
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The institution will also be responsible for completing a disclosure form issued by the Secretary 
of Education when that form becomes available.  A draft of this disclosure form was published 
for comments on April 3, 20114, and a final rule is expected this fall. 
 
 
3. Minimum Standards 

 
The most recent final regulations create another new section, 34 CFR § 668.7, that lays out 
minimum standards for gainful employment programs.  In order to maintain eligibility for federal 
student loan funds, a gainful employment program must meet one of the following criteria5: 
 

• The program’s annual loan repayment rate is at least 35%. 
• The program’s average annual loan payment is less than or equal to 30% of discretionary 

income, or 
• The program’s average annual loan payment is less than or equal to 12% of annual 

earnings. 
 
These debt measures will be calculated by ED, using its own data for federal student loan 
repayment, and income data from the Social Security Administration. 
 
If a program fails to meet these minimum standards, the institution must disclose that fact, as 
well s the program’s performance under the standards, to both current and prospective students.6 
 
 
Some practical steps: 
 

1. Review your non-degree programs to determine if they meet the criteria (e.g. at least one 
year long, lead to a certificate or credential for a specific job or vocation). 

2. Determine whether there are students in the program eligible for Title IV funding. 
3. Identify the students enrolled in the program, the program code, and whether the student 

completed the program, and if so, the amount of funding received. 
4. Review disclosure requires about program costs, occupation involved, completion rates 

placement rates, and median loan debt. 
 
 

II. “Credit Hour” Definition 
 
Historically, the federal government has not sought to define credit hours, leaving that matter to 
states, accrediting agencies, and individual institutions.  Effective July 1, 2011, however, ED 
defines a credit hour as  
 

                                                        
4 76 FR 20635 (April 13, 2011) 
5 34 CFR § 668.6(a)(1) (effective July 1, 2012). 
6 34 CFR § 668.6(j) (effective July 1, 2012). 
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“an amount of work represented in intended learning outcomes and verified by evidence 
of student achievement that is an institutionally established equivalency that reasonably 
approximates not less than—  

 
(1) One hour of classroom or direct faculty instruction and a minimum of two hours 

of out of class student work each week for approximately fifteen weeks for one 
semester or trimester hour of credit, or ten to twelve weeks for one quarter hour 
of credit, or the equivalent amount of work over a different amount of time; or 
 

(2) At least an equivalent amount of work as required in paragraph (1) of this 
definition for other academic activities as established by the institution including 
laboratory work, internships, practica, studio work, and other academic work 
leading to the award of credit hours. 

 
In a March 2011 “Dear Colleague” letter, however, ED emphasizes that there is more flexibility 
in the rules than some had suggested.   www.ifap.ed.gov/dpcletters/attachments/GEN1106.pdf: 
 

• A credit hour must be a “reasonable approximation of a minimum amount of student 
work in a Carnegie unit in accordance with commonly accepted practice in higher 
education.”   

 
• But there is no requirement that the credit hour definition “exactly duplicate the amount 

of work in paragraph (1) of the definition, as is highlighted by the provisions of 
paragraph (2).”  

 
• The definition “does not dictate particular amounts of classroom time versus out-of-class 

student work.” 
 

• The institution may take into consideration alternative delivery methods, measurements 
of student work, academic calendars, disciplines, and degree levels. 
 

• The school is to “gain the confidence through peer review in the accreditation process 
that their credit hour policies and practices consistently meet conventional academic 
expectations.” 
 

• The definition does not “dictate particular amounts of classroom time versus out-of-class 
student work” nor does it emphasize the concept of "seat time."   Rather,  

 
a student is expected to be academically engaged through, for example, classroom 
attendance, examinations, practica, laboratory work, internships, and supervised 
studio work. In the case of distance education and correspondence education, 
academic engagement would include, but not be limited to, submitting an 
academic assignment; taking an exam, an interactive tutorial, or computer-
assisted instruction; attending a study group that was assigned by the institution; 
contributing to an academic online discussion; and initiating contact with a 
faculty member to ask a question about the academic subject studied in the 
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course. Merely logging into the electronic classroom does not constitute academic 
engagement. 

 
The regulations require accrediting agencies (and state agencies recognized as “reliable 
authorities as to the quality of public postsecondary vocational education”) to review and 
evaluate “the reliability and accuracy of the institution's assignment of credit hours used for 
Federal program purposes.” Specifically, the accrediting agency must (a) review the institution's 
policies and procedures and the application of the institution's policies and procedures to its 
programs and coursework; (b) make a reasonable determination of whether the institution's 
assignment of credit hours conforms to commonly accepted practice in higher education; and (c) 
take such actions as it deems appropriate to address any deficiencies.   The agency is to notify 
ED if it finds “systemic” or “significant” non-compliance. 
 
For the 2011-2012 award year, as long as an institution or accrediting agency is in the process of 
complying with these provisions, ED will consider the institution or accrediting agency to be 
making a good-faith effort to comply. 
 
Special rules for “Clock Hour” programs.   The regulations require institutions to treat 
undergraduate programs as “clock hour” programs (rather than “credit hour” programs) if the 
institution must measure student progress in clock hours to obtain federal or state approval or 
licensure for the program. (A program does not become a “clock hour” program if only a limited 
component of the program “must include a practicum, internship or clinical experience 
component of … a minimum number of clock hours.”)  If a program is a “clock hour” program, 
the regulations provide detailed conversation formula to determine Title IV eligibility. 
 
Sanctions.  Failure to comply with the rules may result in an adjustment of Title IV aid to correct 
overly generous assignment of credit hours.  More egregious violations may result in fines or 
suspension, limitation or termination of the institution’s Title IV eligibility. 
 
Some practical steps: 

 
1. Review your accrediting agency’s credit hour rules.   If your accreditor’s standards 

anticipated the new federal requirements and they have approved your programs in the past, 
you may have little to worry about.     
 

2. Evaluate any institutional rules about credit hours.  Do the rules themselves comply with the 
new regulations?  If not, develop a plan to correct them – but don’t change the rules without 
confirming that your programs will meet them.  (The only thing worse than a bad rule is a 
good rule that is ignored.) 

 
3. If your rules are or soon will be appropriate, evaluate compliance with the existing or future 

rule: 
 
a. Do your traditional classroom-based courses meet the basic requirement of one hour 

of classroom or direct faculty instruction and at least two hours of out of class student 
work each week for approximately fifteen weeks for one semester or trimester hour of 
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credit?  Most will, but for any that do not, be prepared to articulate how the required 
work is “equivalent.” 
 

b. What sorts of other courses – labs, internships, practica, and so forth do you have and 
how are you measuring the appropriate number of credits?   Can you articulate how 
the work is “equivalent”? 

 
i. A student teacher program that requires students to spend 20 hours a week 

working as a student teacher and do preparatory and reflective work in 
exchange for 6 or 9 credits is not going to pose a compliance problem.   
 

ii. A program that offers three credits for an “internship” without setting  
requirements for that internship or monitoring student work does well be 
vulnerable.    

 
4. Review your programs to determine if any must be treated as “clock hour” programs.  If you 

have any such programs, follow the technical conversion regulations. 34 CFR 668.8(k) & (l). 
 
 

III. State Authorization 
 
State Authorization and Distance Learning.  Colleges and universities must be legally 
authorized to provide postsecondary education in the state(s) in which they are physically 
located.    Under the new regulations, not only must the institution be authorized to provide post-
secondary education “by name,” but the  must also establish have procedures under which it 
reviews complaints about authorized institutions and takes appropriate action to enforce relevant 
state laws. 
 
 Is the institution authorized to provide postsecondary education in its home state?  
 

• Yes, if the state “has a process” to review complaints concerning the institution and 
take actions to enforce applicable state laws and the institution  
 

o is established “by name” as an educational institution through “a charter, 
statute, constitutional provision, or other action issued by an appropriate state 
agency or … entity,” is authorized to operate post-secondary educational 
programs, including programs leading to a degree or certificate, and complies 
with applicable state approval or licensure requirements; or 

o is established “by name” as an educational institution through “a charter, 
statute, constitutional provision, or other action issued by an appropriate state 
agency or … entity,” is authorized to operate post-secondary educational 
programs, including programs leading to a degree or certificate, and is exempt 
from state approval or licensure requirements based on its accreditation by a 
federally-recognized accrediting agencies or based on its being in operation 
for at least 20 years; or 
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o is authorized to conduct business in the State or to operate as a nonprofit 
charitable organization and is, by name, approved or licensed by the state to 
postsecondary education, including programs leading to a degree or certificate 
(and is not exempt from approval or licensure requirements); or 

o is authorized by name to authorize post-secondary educational programs by 
the federal government or an Indian tribe meeting certain requirements; or  

o is a religious institution exempt from state authorization for that reason, is 
owned, controlled, operated, and maintained by a religious organization 
lawfully operating as a nonprofit religious corporation; and awards only 
religious degrees or certificates.  

Most established colleges and universities will meet the standard, but there are exceptions, 
particularly where an institution was not specifically established as an educational institution or 
where exemptions don’t strictly comply with the regulations.  Understand how your institution 
was established and, if there is any doubt, get into strict compliance with the regulations.   The 
stakes are high:  Few schools could survive the termination of all Title IV eligibility. 
 

Status of Federal Distance Learning Regulations – Status.   It is unremarkable to require 
an institution of higher education to be duly recognized as such by a state or the federal 
government.   More controversially, the 2010 Program Integrity required institutions of higher 
education to meet authorization requirements in any state where they have students.  The 
regulations state: 
 

If an institution is offering postsecondary education through distance or correspondence 
education to students in a State in which it is not physically located or in which it is 
otherwise subject to State jurisdiction as determined by the State, the institution must 
meet any State requirements for it to be legally offering postsecondary distance or 
correspondence education in that State. An institution must be able to document to the 
Secretary [of ED] the State’s approval upon request. 

 
 Moreover, Colleges must comply with all relevant licensure laws in the forum state:  
thus, if “in order to offer a diploma in nursing, State law requires a nursing school to be licensed 
by a State education agency as well as by the State's board of nursing, the school must document 
both licenses to be eligible for the title IV ….”   It seems likely that most colleges and 
universities have not been in strict compliance with these state laws.      
 
 In an April 2011 Dear Colleague letter, www.ifap.ed.gov/dpcletters/GEN1111.html, ED 
acknowledge that it had “heard complaints from some institutions … that they are encountering 
challenges in seeking and obtaining State authorization for distance education programs.”  
Noting that some states were modifying or updating authorization requirements and that some 
higher education associations and institutions were collecting information to help institutions 
with compliance efforts, ED stated that it would not initiate any repayment actions or limit 
student eligibility for distance education activities undertaken before July 2014 if the institution 
is “making good faith efforts to identify and obtain necessary State authorizations before that 
date. “   Such evidence could include:  “documentation that an institution is developing a 
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distance education management process for tracking students’ place of residence when engaged 
in distance education” and “Documentation that an institution has contacted a State directly to 
discuss programs the institution is providing to students in that State to determine whether 
authorization is needed” as well as the filing of an application even if it was not yet approved. 
Some have read the Dear Colleague letter to indicate that any of these effort may be sufficient to 
establish good faith; others warn that ED expects more extensive efforts, even while a national 
effort to collect and organize state requirements is underway. 
 
 In an Order dated July 12, 2011, the United States District Court for the District of 
Columbia invalidated the distance learning regulations on procedural grounds.7   The Court 
found that ED had failed to provide the public with the requisite opportunity to comment on 
proposed regulation of distance learning (which was added to the regulations in the October 
notice).   After plaintiffs’ appealed from other aspects of the judgment, ED appealed from the 
state authorization ruling.  While it seems unlikely that ED will prevail on this aspect of the 
appeal, it could do so.    ED could also reissue proposed regulations and invite comment or (as 
some have suggested) enforce the law notwithstanding one federal court’s disagreement.    
 
 To further confuse matters, in an August letter, tinyurl.com/3wcz9mb, ED has asserted 
that institutions of higher education should be obtaining from states “written explanations of how 
the one-year extension will permit the State to modify its procedures so that the institution is able 
to comply” with the regulations.   Institutions are not to submit these written explanations to ED, 
but to retain them so that they are available when and if ED seeks them.  It is not clear how this 
guidance is consistent with the April “Dear Colleague” letter nor how states will respond to 
hundreds of requests for a written explanation of how the one-year extension will permit the 
State to modify its procedures so that the institution is able to comply. 
 
 How are Colleges and Universities Responding?  
  
 A recent report foreshadows the answer with its title:  “What are Colleges Doing (or Not 
Doing) About State Authorization.”   The University Professional & Continuing Education 
Association and WCET (the WICHE Cooperative for Educational Technology), see 
wcet.wiche.edu/advance/upcea-wcet-sa-survey, surveyed institutions with distance learning 
programs and found that they were “struggling” to meet state regulations.  Many were hard at 
working seeking authorization to offer their programs in most if not all states, while others were 
trying to ignore the issue as best as they can.    
 
Among the study’s most interesting findings are these: 
 

• Almost half of the institutions that responded were planning to seek approval in all states 
as well as US territories and protectorates, but the majority anticipate that they will need 
to pull out of certain states with particularly expensive or time-consuming authorization 
procedures. 

                                                        
7 Career College Association v. Arne Duncan, CA No. 11-0138 (RMC).  The Court held that the Department had 
expanded the regulations to apply to on-line programs without providing an opportunity to comment on this 
expanded provision.  Note that it found other regulations – dealing with misrepresentation and incentive 
compensation – facially valid.  See Inside Higher Education, “State Authorization Struck Down.” July 13, 2011. 
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• While almost all of the respondents have taken some steps to address state authorization, 

more than two thirds had not yet applied for approval in any state. 
 

• A significant minority of institutions believe that the regulations will be repealed or that 
they are exempt, while others are understandably hampered by budget or staff limitations.  
As the survey sponsors note, repeal of the federal law would not change the state laws 
that have been and will continue to be in effect. 
 

• Institutions that have tried to estimate the costs of obtaining the necessary authorizations 
have come up with an average of over $140,000, excluding staff time.8 

 
 SHEEO, the organization of State Higher Education Executive Officers, has taken the 
lead on trying to help institutions of higher education determine what they must do to comply 
with state authorization rules.   See www.sheeo.org/stateauth/stateauth-home.htm.   SHEEO’s 
data collection effort is not yet complete, but it already has a wealth of information about state 
laws and what we must do to comply with them.  While some states do not try to regulate 
programs that do not have a “brick and mortar” presence in the state, other purport to regulate 
every institution that has even a single student residing within their borders. 
 
Disclosure Requirements. 
 

Institutions must make available, upon request, documents describing the institution’s 
accreditation, approval and licensing.    Some colleges and universities may find it simpler to 
include such documents on their consumer information websites. 

 
Under the 2010 regulations, states must have procedures for addressing violations of their 

state laws by Title IV recipients.  Colleges and universities must give notice of the complaint 
procedures for states in which they are authorized to offer programs.   SHEEO has collected state 
complaint procedures at www.sheeo.org/stateauth/Links%20to%20Complaint%20Process.pdf 
 
Some practical steps: 
 
1. Evaluate your distance learning presence:  A university with many thousands of distance-

learning students will probably need to ensure that it is eligible to educate students 
throughout the country.  A college with a small few distance-learning programs will need to 
triage potential states.    (ED has declined to set a minimum number of enrollments to trigger 
compliance and has emphasized that state law governs.) 
   

2.  Review SHEEO’s preliminary summary of state laws concerning state authorization.  Few if 
any schools will be exempt in every state, but many states do have relatively broad 
exemptions.     

 

                                                        
8 SHEEO has collected information about state authorization fees.  See 
www.sheeo.org/stateauth/Distance%20Education%20State%20Fees%20-%20Summary.pdf 
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a. Some state systems have developed their own databases regarding other state’s 
authorization requirements.   See, for example, www.flbog.org/_doc/State-
Authorization-Requirements_2011_06.pdf.   These databases will be particularly 
helpful to other public institutions. 

 
3. If you must triage, start with states that are home to a significant number of your students or 

applicants.   
 

4. Seriously consider whether you can afford to offer your programs to students in relevant 
states.  You may need to tell students from certain states that, regrettably, you cannot offer 
your programs to them. 

 
5. Keep records showing your good faith efforts to evaluate your obligations and comply with 

them.   
 

6. If you have not already posted your state’s grievance procedures,” consider posting it with 
your other student “consumer information.”    You might also link to SHEEO’ useful list of 
state grievance procedures. 

 
 

IV. Incentive Compensation 
 
Under the new regulations, a college cannot -  
 

provide any commission, bonus, or other incentive payment based in any part, directly or 
indirectly, upon success in securing enrollments or the award of financial aid, to any 
person or entity who is engaged in any student recruitment or admission activity, or in 
making decisions regarding the award of title IV, HEA program funds.  

 
The prohibition on incentive compensation is not new, but “safe harbors” have been eliminated 
and the rules explicitly cover not only admissions and financial aid employees but, under some 
circumstances, those to whom they report (up to and including presidents). 
 
Some practical steps: 
 
1. Review your policies on compensation of staff to ensure compliance. 

 
2. Ensure that your review goes beyond admissions and financial aid staff to others at the 

institution who might be impacted. 
 
 
 

V. Misrepresentation 
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No one favors misrepresentation and federal law has long prohibited misrepresentation 
concerning “the nature of [and institution’s] educational program, its financial charges, and the 
employability of its graduates.”    

 
There has been much in the news about an apparent culture of misrepresentation in the 

for-profit community, see “For-Profit Colleges: Undercover Testing Finds Colleges Encouraged 
Fraud and Engaged in Deceptive and Questionable Marketing Practices,” 
www.gao.gov/products/gao-10-948T.  In testing fifteen for-profit colleges, the GAO found that 
all made “deceptive or otherwise questionable statements to GAO's undercover applicants,” 
including encouraging them to falsify financial aid applications, exaggerating potential salary 
after graduation and failing to provide clear information about program duration, costs, and 
graduation rate despite federal regulations requiring them to do so.  
 
 In this context, it is not surprising that the October 2010 regulations expanded certain 
definitions and prohibitions.  Some read the regulations to purport to authorize almost anyone to 
sue any institution for the most innocent misstatement, thus paving the way for a new stream of 
litigation against all colleges and universities.  These fears have been mitigated by subsequent 
ED guidance, but the regulations do require colleges and universities to focus more attention on 
the representations employees and other representative may make about the institution.   
 
The new regulations:  
 

• Define “misrepresentation” as “any statement … that has the likelihood or tendency to 
deceive or confuse.”   A misrepresentation may be “made in writing, visually, orally, or 
through other means.”   
 

• Include in the definition of misrepresentation “the dissemination of a student 
endorsement or testimonial that a student gives either under duress or because the 
institution required the student to make such an endorsement or testimonial to participate 
in a program.” 

• Hold the institution responsible for misrepresentations made by institutional 
representatives or any “organization or person” with whom the institution has an 
“agreement to provide educational programs, marketing, advertising, recruiting or 
admissions services,” 

• Cover any “substantial misrepresentation” about the institution, “including about the 
nature of its educational program, its financial charges, or the employability of its 
graduates.” 

• Cover misrepresentations made to students and the broadly defined category of 
“prospective students.” 

• Classify a misrepresentation as “substantial” if “the person to whom it was made could 
reasonably be expected to rely, or has reasonably relied, to that person's detriment. 

Potential areas of misrepresentation include (among others): 
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• the type, source, nature and extent of accreditation; 
• whether a student may transfer course credits from or to the institution; 
• whether successful completion of a program qualifies a student for union membership or 

to take an examination leading to a license or certification for certain employment;  
• requirements for completing the program or grounds for terminating enrollment; 
• whether courses are recommended or have been the subject of unsolicited testimonials or 

endorsements by vocational counselors, educational institutions, potential employers, 
students, former students, or governmental officials;  

• the institution’s size, location, facilities, or equipment; 
• the availability, frequency, and appropriateness of courses and programs for program 

employment objectives; 
• the number, availability, and qualifications of faculty and other personnel; 
• the availability of part-time employment or other forms of financial assistance; 
• the nature and availability of tutorial or specialized instruction, guidance and counseling, 

or other supplementary assistance before, during or after the completion of a course; 
• prerequisites for enrollment in any course; 
• facts related to the degree, diploma, certificate, or similar document to be awarded; 
• offers of scholarships to pay all or part of a course charge; 
• whether a particular charge is the customary charge at the institution for a course; 
• program costs; 
• institutional refund policies; 
• the availability or nature of financial assistance offered to students, including their 

responsibility to repay loans; 
• the student's right to reject particular types of financial aid or other assistance;  
• the institution's relationship with any entity providing training leading directly to 

employment; 
• placement services or other help to graduates seeking jobs;  
• current or likely conditions, compensation, or opportunities in the industry or occupation 

for which students are being prepared; 
• other requirements generally needed for employment in the fields for which the training 

is provided; 
• any suggestion that ED approves or endorses the quality of programs. 

In its March 17 Dear Colleague letter, ED interpreted these regulations more narrowly than some 
had feared. ED stated that the regulations 
 

• did not create a private right of action (that it, legal authority for individuals to sue on 
their own behalf).   But the regulations do not preclude actions for misrepresentation 
under state law.  
 

• did not seek to make actionable misrepresentations that are not “substantial 
misrepresentations” about the nature of the institution's educational programs, its 
financial charges, or the employability of its graduates  
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• did not eliminate the procedures (such as providing reasonable notice and opportunity for 
a hearing) that ED must follow before taking adverse action against an institution. 

 

Nonetheless, spotlighting the many ways that colleges and universities can, often unintentionally, 
misrepresent potentially relevant matters suggests that there will be growth in the number of 
claims for misrepresentation.   The new standard for a “substantial misrepresentation,” which 
requires only that the person to whom a statement is made “could reasonably be expected to 
rely” on it also seems to lower the bar and threaten increased enforcement activity. 

What are the penalties for misrepresentation?   Under the Higher Education Act, ED may 
suspend, terminate or limit Title IV participation institutions guilty of misrepresentation.  ED 
may also initiate enforcement proceedings.   ED has indicated that, in enforcing the rule, it will 
consider the magnitude of the misrepresentation, whether it was intentional or inadvertent, and 
whether it is an isolated occurrence or part of a pattern.   
 
Some practical steps: 
 
1. Develop a procedure for reviewing the institution’s catalog, “view book,” and any other 

materials you provide to prospective students as well as the website.   Information provided – 
particularly regarding costs and graduates’ employment experience and prospects -- needs to 
be demonstrably honest and accurate. 
 

2. Ensure that those responsible for admissions and financial aid as well as career services staff 
who may speak to prospective students are alerted about the risks of misrepresentation. 
 

3. Is your institution decentralized?  If so, consider how you might educate faculty and staff 
about the risks of exaggeration. 

 
4. Do you rely on third parties to provide educational programs, marketing, advertising, 

recruiting or admissions services?  If so, determine how you will monitor their work (and 
hold them responsible for their own misrepresentation). 

 
5. Take allegations of significant misrepresentations seriously.   Investigate, respond and 

document. 
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Resources 
 
Note:  NACUA publications are available to National College and University Attorneys 
members at www.nacua.org.   Some are also be available on the Campus Legal Information 
Clearinghouse (CLIC) website, a collaboration between the American Council on Education and 
Catholic University of America's Office of General Counsel, counsel.cua.edu/fedlaw/heas.cfm. 
 
General: 

 
•    ED Program Integrity website: 

www2.ed.gov/policy/highered/reg/hearulemaking/2009/integrity.html 
 

•    ED questions and answers 
www2.ed.gov/policy/highered/reg/hearulemaking/2009/integrity-qa.html 
 

•    Stephanie J. Gold and Elizabeth B. Meers, U.S. Department of Education Program 
Integrity Rules, Part I: State Authorization, Incentive Payments, and Misrepresentation 
(NACUANOTE, June 23, 2011) [NACUAnote I].               
www.nacua.org/nacualert/docs/ProgramIntegrityI.asp 

 
•    Stephanie J. Gold and Elizabeth B. Meers, U.S. Department of Education Program 

Integrity Rules, Part II: Defining the Credit Hour, and Disclosure and Reporting 
Obligations  (NACUANOTE, June 24, 2011) [NACUAnote II].               
www.nacua.org/nacualert/docs/ProgramIntegrityII.asp  

 
•    Stephanie J. Gold and Elizabeth B. Meers, U.S. Department of Education Program 

Integrity Rules, Part III:  Gainful Employment Programs – Definition, Disclosure, 
Reporting, New Programs, Metrics, and Sanctions (NACUANOTE, August 9, 2011) 
[NACUAnote III].  www.nacua.org/nacualert/docs/ProgramIntegrityIII.asp  
 

•    Terry Hartle, Laurence Pendleton, Laura Warren and Jay Urwitz, Navigating the 
Regulatory Highway:  A Practical Guide to Interpretting, Implementing, and Complying 
with DOE’s Program Integrity Rules (June 26-29, 2011, available from NACUA.    
 

•    American Council on Education (ACE) Summary of U.S. District Court for the District 
of Columbia’s Ruling on Association of Private Sector Colleges and Universities v. Arne 
Duncan   tinyurl.com/63c95hn 
 

•    The Regulations: 
o www2.ed.gov/legislation/FedRegister/finrule/2010-4/102910a.html  (October 29, 

2010, regulations other than gainful employment) 
o www.gpo.gov/fdsys/pkg/FR-2011-04-13/html/2011-8747.htm (corrections) 
o To find the full text of a particular regulation, see the Electronic Code of Federal 

Regulations,  tinyurl.com/6z8sg6p 
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Gainful Employment  
 

•    NACUAnotes II and III (see General resources) 
 

•   American Council on Education (ACE), New U.S. Department of Education Regulations 
for Gainful Employment Programs  tinyurl.com/5tkeqqj 

 
•    ACE Q&A document and (very useful) decision tree  tinyurl.com/6l2cacc 

 
• ED Program Integrity questions and answers 

www2.ed.gov/policy/highered/reg/hearulemaking/2009/ge.html 
 

•    The Regulations: 
o www2.ed.gov/legislation/FedRegister/finrule/2010-4/102910b.html Oct 29, 2010) 
o ifap.ed.gov/fregisters/FR061311GEDebtMeasures.html  (metrics) 

 
Credit Hours 
 

•   NACUAnote II (see General resources) 
 

• ED Program Integrity questions and answers 
www2.ed.gov/policy/highered/reg/hearulemaking/2009/credit.html 

 
State Authorization 
 

• SHEEO resource page, including Compendium of State Laws and Regulatory Practices, 
Contact List of State Regulators, Links to student complaint process and fee summary.  
www.sheeo.org/stateauth/stateauth-home.htm 
 

•    NACUAnotes II and III (see General resources) 
 

• ED Program Integrity questions and answers 
www2.ed.gov/policy/highered/reg/hearulemaking/2009/sa.html 

 
Incentive Compensation 

 
•    NACUAnote I (see General resources) 

 
• ED Program Integrity questions and answers 

www2.ed.gov/policy/highered/reg/hearulemaking/2009/compensation.html 
 
Misrepresentation  

 
•    NACUAnote I (see General resources) 

 
• ED Program Integrity questions and answers 

www2.ed.gov/policy/highered/reg/hearulemaking/2009/misrep.html 


