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I.  Introduction 

 
 The title of this outline includes the year and date of its distribution because, as higher 

education professionals are well aware, the last few years and even months have seen many 

changes in the law and guidance applicable to sexual violence, domestic and dating violence, and 

stalking issues on college and university campuses.  The outline summarizes pertinent law and 

guidance, as indicated, as of October, 2014. 

II.  Title IX 

 

 A.  Statutory Text and Regulations 

 

 The statutory text of Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681 

et seq. (“Title IX”) rather plainly prohibits discrimination on the basis of sex in education 

programs or activities operated by recipients of federal financial assistance, by stating: “[n]o 

person in the United States shall, on the basis of sex, be excluded from participation in, be denied 

the benefits of, or be subjected to discrimination under any education program or activity 

receiving federal financial assistance.”  The Department of Education’s Office for Civil Rights 

(“OCR”) has also issued regulations to implement Title IX.  See 34 C.F.R. Part 106. 

 B.  April 4, 2011 Dear Colleague Letter 

 Historically, OCR also offered guidance through “Dear Colleague” Letters.1  OCR’s 

April 4, 2011 Dear Colleague Letter (“2011 DCL”) regarding sexual violence involving 

                                                 
1
  See, e.g., http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf (2001 Revised Sexual Harassment 

Guidance); http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf (2010 Dear Colleague Letter on 

http://www.dinse.com/
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf


 2 

students, see http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf, expands 

upon the basic non-discrimination principle stated in Title IX’s simple statutory language.  While 

the 2011 DCL does not technically have the force of law, the reality of OCR’s enforcement 

process, described below, strongly encourages colleges and universities to follow its guidance 

regarding how sexual violence-related issues should be handled in the student-on-student 

context.  The nineteen-page 2011 DCL contains numerous pronouncements regarding OCR’s 

view of what it means for institutions to avoid discrimination on the basis of sex when handling 

student-on-student sexual assault cases.  The letter starts by emphasizing that sexual harassment 

of students is a form of sex discrimination, and that sexual violence (defined to include “rape, 

sexual assault, sexual battery, and sexual coercion”) is a form of sexual harassment.  Thus, the 

letter is framed as supplementing OCR’s Revised Sexual Harassment Guidance issued in 2001, 

see http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf (“2001 Guidance”).  

 The 2011 DCL outlined many new procedural requirements and preferences.  For 

example, while OCR has for some time advised that an alleged victim of sexual harassment 

should not have to work out the problem directly with the alleged harasser, and that the alleged 

victim must be notified of the right to end an informal process and proceed with a formal 

complaint, the 2011 DCL declared that “in cases involving allegations of sexual assault, 

mediation is not appropriate even on a voluntary basis.” 

 The 2011 DCL also emphasized that institutions should discontinue the relatively 

common practice of delaying or suspending internal disciplinary proceedings while a criminal 

investigation and/or prosecution is pending.  OCR emphasized in this context that institutions 

should only delay their internal fact-finding for the short period that it would “typically” take for 

                                                                                                                                                             
Harassment and Bullying); http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201304.html (2013 Dear 

Colleague Letter on Retaliation). 

http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201304.html
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law enforcement officials to conduct their initial evidence gathering stage, and stated for 

example (citing a conversation with one prosecutor) that that stage would typically take three to 

ten calendar days. 

 The 2011 DCL also emphasizes that a “preponderance of the evidence” (that is, more 

likely than not) standard of proof must be used in internal disciplinary proceedings.  OCR 

rejected the higher “clear and convincing evidence” standard used by some institutions as being 

inconsistent with how other civil rights issues are adjudicated in a non-criminal, civil context. 

 The 2011 DCL also requires that both parties to a sexual violence case receive equal 

procedural opportunities to, for example, review all of the evidence, attend all meetings and 

hearings on an equal basis, have the same rights to have an advisor present, and have an equal 

right to appeal a disciplinary decision. 

 Finally on the procedural front, the 2011 DCL outlined detailed rules regarding the 

information that complainants should receive regarding the outcome of a disciplinary process 

that complainants are entitled to receive.  The letter noted that while the Family Education Rights 

and Privacy Act (“FERPA”) restricts an institution’s ability to share detailed information from a 

respondent’s education and disciplinary records with a complainant (particularly in sexual 

harassment cases that do not involve sexual violence), institutions can and should share 

information about responsibility and sanctions that would directly relate to a complainant.  Such 

information would include, for example, information that a complainant would need to evaluate 

whether continuing contact with a respondent would be likely to occur post-adjudication, such as 

whether the respondent had been suspended or restricted from certain areas of campus.  The 

letter also noted that in cases that involve sexual violence that rises to the level of a “non-forcible 

sex offense” under the Jeanne Clery Disclosure of Campus Security and Campus Crime Statistics 
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Act, 20 U.S.C. § 1092(f) (“Clery Act”).  The letter noted that where a disciplinary proceeding 

involves alleged Clery Act crimes, FERPA permits an institution to share the final results of the 

proceeding with the complainant even if the respondent is found not responsible, and permits the 

institution to share the final results with anyone if the respondent is found responsible.  The 2011 

DCL recommended that notice of outcomes be provided to the parties “concurrently” and in 

writing. 

 One noteworthy aspect of the 2011 DCL that was repeated almost verbatim from the 

2001 Guidance concerned an institution’s obligations when an alleged victim reports sexual 

violence, but requests that the alleged perpetrator not be notified of the complaint, and that no 

investigation or disciplinary action be initiated.  The 2011 DCL emphasizes that the institution 

should respect the alleged victim’s confidentiality preferences unless it was necessary to move 

forward in the interest of campus safety, and outlined factors that the institution could consider in 

determining how to proceed.  The letter included some examples of non-specific intervention 

measures (such as general training) that an institution could take if it determined that it was able 

to respect an alleged victim’s request for complete confidentiality. 

 The final five pages of the 2011 DCL are devoted to discussion of OCR’s expectations 

and suggestions regarding institutional education and training programs and remedies that should 

be considered and/or implemented where sexual violence has been found to have occurred. 

 C.  The VAWA Amendments to the Clery Act 

 On March 7, 2013, President Obama signed into law the Violence Against Women 

Reauthorization Act of 2013 (“VAWA Amendments”), portions of which amended the Clery 

Act.  The VAWA Amendments to the Clery Act cover domestic violence, dating violence and 

stalking cases in addition to sexual assault cases.  The law went into effect on March 7, 2014.  
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Like Title IX, the Clery Act applies to institutions that receive federal funds.  Among other 

things, the Clery Act requires that institutions collect and publish campus crime statistics, and 

publish numerous policy statements in an Annual Security Report (“ASR”). 

 The Clery Act has long required the adoption of sexual assault policies with certain 

features, but the breadth and detail of these requirements was expanded significantly by the 

VAWA Amendments.  The amendments apply many of the principles and definitions of the 

Violence Against Women Act of 1994, 42 U.S.C. § 13925 et seq., to the college and university 

context.   See generally 20 U.S.C. § 1092(f).  The Violence Against Women Act as passed 

originally in 1994 was designed to improve the response of the criminal justice system to 

domestic violence, dating violence, sexual assault and stalking.  Under the VAWA Amendments, 

each covered institution must develop and distribute in its ASR policies and statements that 

cover: 

 the institution’s programs to prevent domestic violence, dating violence, sexual assault, 

and stalking;  

 the procedures that the institution will follow once an incident of domestic violence, 

dating violence, sexual assault, or stalking has been reported;  

 notification about existing counseling, health, mental health, victim advocacy, legal 

assistance, and other services available to victims both on-campus and in the community;  

 notification about a victim’s right to either choose to notify law enforcement (with 

institutional support) or to decline to notify law enforcement;  

 notification about the availability of protective orders and institutional sanctions; 

 notification about steps that victims should take to preserve evidence of covered violence 

and/or stalking; and  
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 the provision to victims of information about options for, and available assistance in, 

changing academic, living, transportation, and working situations, if such assistance is 

requested by the victim and if such accommodations are reasonably available (regardless 

of whether the victim chooses to report to campus police or local law enforcement). 

 The VAWA amendments to the Clery Act also codify a few, but not all, of the procedural 

requirements and preferences stated in the 2011 DCL.  As codified in the VAWA Amendments, 

these procedural features are now required as a matter of positive law, as opposed to 

administrative guidance.  For example, the VAWA Amendments require colleges and 

universities to publish notice of “prompt, fair and impartial investigation and resolution” 

procedures, in which parties shall be “simultaneously” informed in writing of the outcome of 

covered disciplinary proceedings, that describe any procedures “for the accused and the victim to 

appeal the results of the institutional disciplinary proceeding”, and that provide that “the accuser 

and the accused are entitled to the same opportunities to have others present during an 

institutional disciplinary proceeding, including the opportunity to be accompanied to any related 

meeting or proceeding by an advisor of their choice.”  The “advisor of their choice” language is 

being read to require institutions to allow attorneys and other non-campus-community-members 

to attend meetings and hearings as advisors (though draft regulations published in mid-2014 but 

subject to revision as of November, 2014 provide that the role of advisors may be limited to a 

non-speaking role, so long as the limitations are applied equally to all parties).  The VAWA 

Amendments also require that institutions specify which standard of evidence will be used in 

institutional disciplinary proceedings (without specifying what that standard needs to be), but 

given OCR’s continued insistence that any standard higher than a preponderance standard is 
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inappropriate, most institutions specify in their policies that the preponderance standard will 

apply to their proceedings.  

 The VAWA Amendments also impose a very substantial training requirement through a 

procedure-related provision.  Specifically, the Amendments provide that institutional disciplinary 

proceedings shall “be conducted by officials who receive annual training on the issues related to 

domestic violence, dating violence, sexual assault, and stalking and how to conduct an 

investigation and hearing process that protects the safety of victims and promotes 

accountability.”  Institutions have certainly expanded their sexual assault-related training 

programs for administrators, staff and hearing panels following the advice of the 2011 DCL, but 

the VAWA Amendments’ specification of annual training in positive statutory law, and the 

addition of domestic violence, dating violence and stalking issues to the apparently-required 

curriculum, is a substantial change that will have to be addressed by covered institutions.  

 Institutions will also have to address the fact that the VAWA Amendments require that 

both students and employees have the benefit of the listed policies and procedures.  This is 

consistent with other elements of the Clery Act, which require the provision of campus crime 

statistics and campus safety-related information to employees as well as students.  Therefore, 

institutions will have to work to conform employee handbooks, faculty contracts, and collective 

bargaining agreements to the procedural requirements imposed by the VAWA Amendments. 

 In terms of education, prevention and training requirements, in addition to the annual 

training for officials practically required by the procedure-related provisions discussed above, the 

VAWA Amendments require covered institutions to implement extensive training programs for 

students, faculty and staff regarding domestic violence, dating violence, sexual assault and 

stalking.  Specifically, the VAWA Amendments require that each covered institution’s ASR 
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must describe “primary prevention and awareness programs for all incoming students and new 

employees”, which must include: 

 a statement that the institution prohibits the offenses of domestic violence, dating 

violence, sexual assault and stalking; 

 the definition of domestic violence, dating violence, sexual assault and stalking in the 

applicable jurisdiction (or jurisdictions, if an institution operates in more than one 

jurisdiction);  

 the definition of consent in reference to sexual activity in the jurisdiction (or 

jurisdictions); 

 training on “safe and positive options for bystander intervention that may be carried out 

by an individual to prevent harm or intervene when there is a risk of domestic violence, 

dating violence, sexual assault or stalking against a person other than such individual”; 

and 

 “information on risk reduction to recognize warning signs of abusive behavior and how 

to avoid potential attacks”. 

Institutions must also offer “ongoing prevention and awareness campaigns for students and 

faculty” that address the information outlined above.  See 20 U.S.C. § 1092(f)(8). 

 Department of Education regulations intended to implement the VAWA Amendments are 

scheduled to be finalized in November, 2014. 

 D.  April 29, 2014 Questions and Answers on Title IX and Sexual Violence 

 On April 29, 2014, OCR issued a guidance document titled “Questions and Answers on 

Title IX and Sexual Violence,” which is available at: 

http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title- ix.pdf (“2014 Q&A”).  The cover 

http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
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letter to the 2014 Q&A states that it was intended to “further clarify the legal requirements and 

guidance articulated in the [2011 DCL] and the 2001 Guidance and [to] include examples of 

proactive efforts schools can take to prevent sexual violence and remedies schools may use to 

end such conduct, prevents its recurrence, and address its effects.”   

 Several sections of the 2014 Q&A essentially reiterate prior guidance, while adding more 

detail.  This is true of the guidance’s section on institutional obligations to respond to sexual 

violence, and its discussion of students protected by Title IX (which, for example, notes 

unsurprisingly that sexual violence involving parties of the same sex should of course be handled 

with the same diligence as cases in which the parties are of a different sex, and discusses some 

special considerations that apply when complainants are individuals with disabilities or 

international students).  This is also true of the guidance’s section on required procedural 

elements and the role of the Title IX Coordinator, though the guidance does contain new 

language to the effect that the Title IX Coordinator, when properly trained, is “generally in the 

best position to evaluate a student’s request for confidentiality in the context of the school’s 

responsibility to provide a safe and nondiscriminatory environment for all students.”  This 

section also elaborates further on the 2011 DCL’s guidance regarding who should not serve as 

Title IX Coordinator given OCR’s view of “conflict of interest” issues.  Specifically, the 2014 

Q&A states in addition to repeating the advice that general counsels should not serve as Title IX 

Coordinators, “[o]ther employees whose job responsibilities may conflict with a Title IX 

coordinator’s responsibilities include Directors of Athletics, Deans of Students, and any 

employee who serves on the judicial/hearing board or to whom an appeal might be made.  

Designating a full-time Title IX coordinator will minimize the risk of a conflict of interest.” 
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 In terms of relatively new guidance, the 2014 Q&A elaborates more than previous 

guidance on the definition and responsibilities of “responsible employees” (including resident 

assistants) who must report certain information about sexual violence reports to the Title IX 

Coordinator.  The guidance also dovetails with the approach to confidentiality preferred in the 

White House’s Not Alone Report discussed immediately below, in that it emphasizes explicitly 

that “[b]efore a student reveals information that he or she may wish to keep confidential, a 

responsible employee should make every effort to ensure that the student understands” the 

employee’s reporting obligations, the student’s option to request that the institution maintain 

confidentiality (which the institution may or may not be able to respect, given countervailing 

campus safety considerations), and the availability of alternative confidential resources, such as 

licensed counseling service professionals and, where designated as confidential by the 

institution, sexual-assault-related services.  The 2014 Q&A’s section on confidentiality issues 

similarly emphasizes that OCR wants institutions to “take requests for confidentiality seriously,” 

and gives examples of safety-related factors beyond those outlined in the 2001 Guidance and 

2011 DCL that Title IX Coordinators might consider in deciding whether a confidentiality 

request can be respected.  The 2014 Q&A also discusses in some detail the fact that licensed 

counselors and pastoral counselors do not, under either Title IX or the Clery Act, have an 

obligation to disclose reports of sexual violence that are provided to them on a confidential, 

privileged basis by students. 

 Much of the investigation-related section of the 2014 Q&A is similarly consistent with, 

but contains some elaboration on, previous guidance.  A few items are nonetheless worth 

mentioning here.  In terms of relatively new procedure-related information, the 2014 Q&A notes 

that “[q]uestioning about the complainant’s sexual history with anyone other than the alleged 
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perpetrator should not be permitted.  Further, a school should recognize that the mere fact of a 

current or previous consensual dating or sexual relationship between the two parties does not 

itself imply consent or preclude a finding of sexual violence.”  The guidance also emphasizes in 

the context of investigations and appeals that the effects of trauma on complainants should be 

recognized and accommodated by, for example, minimizing the number of times a complainant 

has to repeat a description of the incident to multiple investigators, and training appeals 

adjudicators or panels on the dynamics of and trauma associated with sexual violence. 

 The last substantive section of the 2014 Q&A emphasizes that the Clery Act does not 

affect the Title IX obligations of covered institutions, and that the VAWA Amendments have no 

effect on institutional responsibilities under Title IX as outlined by OCR.  This means, 

essentially, that institutions must comply with both laws simultaneously. 

 E.  Not Alone, the First Report of the White House Task Force to Protect   

  Students from Sexual Assault 

 On the same day that the 2014 Q&A was issued, April 29, 2014, the White House issued 

Not Alone, The First Report of the White House Task Force to Protect Students from Sexual 

Assault (“Not Alone Report”), which is available at: https://www.notalone.gov/assets/report.pdf.  

This document is not positive law or regulation, and it does not have the “significant guidance 

document” status or connection to OCR enforcement activities of the 2011 DCL and 2014 Q&A.  

Nonetheless, given the pressure to follow “best and promising practices” that social media 

campaigns and media reports can exert on colleges and universities, institutions should at least 

be conversant with the recommendations in the Not Alone Report, and be prepared, if necessary, 

to explain why they chose not to adopt policies and practices consistent with such 

recommendations. 

https://www.notalone.gov/assets/report.pdf
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 The Not Alone Report starts by encouraging colleges and universities to conduct campus 

climate surveys, advocates the enhancement of prevention programs (particularly those that 

engage men, which dovetails with the “It’s On Us” campaign launched by the White House on 

September 19, 2014), continues with a discussion of how the Task Force believes institutions can 

most effectively respond to reports of sexual assault, and closes with a discussion of steps the 

government will take to increase the transparency and effectiveness of enforcement efforts.  The 

Report devotes more of its discussion to the “responding effectively” discussion than any other 

topic, so that topic will be addressed primarily here.  The April 29, 2014 OCR Q&A clarifies that 

OCR is serious about allowing institutions to respect an alleged victim’s request for 

confidentiality where possible, and the April 29, 2014 Not Alone Report provides some likely 

insight into why that is so.  The Not Alone Report emphasizes that the problem of a victim’s 

losing control of the extent to which an institution would take non-confidential investigative and 

remedial measures once a report is made was “by far, the problem [the Task Force] heard most 

about” in a series of public listening sessions conducted by the Task Force.  To help solve this 

problem, the Report suggests that institutions should identify trained, confidential victim 

advocates who can provide emergency and ongoing support, and consider adopting elements of a 

“sample reporting and confidentiality protocol” that was published with the Report.  The sample 

protocol language emphasizes, like the corresponding language of the 2014 Q&A discussed 

above, that institutions should describe clearly in policy the distinct reporting, action and 

confidentiality obligations of “responsible employees” versus confidential resources. 

 The “responding effectively” section of the Not Alone Report next cites a “Checklist for 

Campus Sexual Misconduct Policies” published with the Report.  Institutions that review the 

checklist will likely find that their post-2011 DCL policies are already consistent with many of 
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the suggestions in the checklist, but it is useful as an organizational tool, and its suggested 

definition of “consent” to sexual activity is particularly comprehensive.   

 Suggestions regarding training for school officials are also offered in the “responding 

effectively” section of the Not Alone Report.  Specifically, the Report states that the Justice 

Department’s National Center for Campus Public Safety will develop a training program for 

campus officials involved in investigating and adjudicating domestic violence, dating violence, 

sexual assault and stalking cases that is consistent with the VAWA Amendments’ requirement 

that officials receive such training annually.  The Report emphasizes that this training will be “a 

trauma-informed program consistent with the new requirements.”  The Report also states that the 

Department of Justice will launch a comprehensive technical assistance project for campus 

officials, and that the Department of Education will develop trauma-informed training materials 

for campus health center staff.  This section of the Report also discusses “new” investigative and 

adjudicative protocols, such as “single investigator” models in which parties are not required to 

attend or state their case in disciplinary hearings.  The Report observes that “[p]reliminary 

reports from the field suggest that these innovative models, in which college judicial boards play 

a much more limited role, encourage reporting and bolster trust in the process, while at the same 

time safeguarding an alleged perpetrator’s right to notice and to be heard.”  Finally, the 

“responding effectively” section encourages institutions to partner more effectively with local 

resources by, for example, entering into memoranda of understanding with local rape crisis 

centers and local law enforcement that address coordinated responses to sexual violence cases. 

 F.  September 19, 2014 White House Task Force Publications 

 Consistent with the Not Alone Report’s status as a “First Report” that is part of an 

ongoing effort, the White House released additional policy language recommendations on 
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September 19, 2014.  This release coincided with the White House’s announcement of a 

bystander education campaign called “It’s On Us”, which is described at: http://itsonus.org.  The 

September 19th policy suggestions outline, for example, how institutions might describe the role 

and responsibilities of their Title IX Coordinator (in terms that summarize, in greater detail, Title 

IX Coordinator responsibilities outlined in previous OCR guidance), see 

https://www.notalone.gov/assets/role-of-title- ix-coordinator.pdf, and they contain a 

comprehensive definition of “sexual exploitation”, a form of sexual misconduct that does not 

necessarily involve physical sexual conduct, but that occurs when a person takes sexual 

advantage of another person for the benefit of anyone other than that person without that 

person’s consent.  See https://www.notalone.gov/assets/definitions-of-prohibited-conduct.pdf.   

The September 19th release also contained suggested policy language regarding interim and 

supportive measures.  See https://www.notalone.gov/assets/interim-and-supportive-measures.pdf.    

 In sum, the period from April, 2011 through October, 2014 saw an unprecedented level 

of developments in the statutes, regulations, administrative guidance and “best practices advice” 

relevant to sexual assault, domestic violence, dating violence and stalking.  In light of the likely 

late-2014 release of final VAWA Amendments regulations and the White House’s commitment 

to further publications and agency guidance regarding sexual assault response, it is obvious that 

institutions should expect, and be attuned to, additional developments in these areas.  

http://itsonus.org/
https://www.notalone.gov/assets/role-of-title-ix-coordinator.pdf
https://www.notalone.gov/assets/definitions-of-prohibited-conduct.pdf
https://www.notalone.gov/assets/interim-and-supportive-measures.pdf

