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Guide to What Follows: The Questions and Problems that Frequently Confront University 
Counsel in Applying and Preserving the Attorney-Client Privilege 

 
• Are communications with a lawyer’s paralegal, secretary or law clerk privileged?  (Pp. 8-9) 

 
• How many of the college’s umpteen-thousand employees can be considered “clients” for 

purposes of the privilege?  (Pp. 9-10)  
 
• Can discussion at a meeting be cloaked in privilege by inviting the campus lawyer?  (Pp. 10-11) 
 
• What’s the practical effect of writing “privileged” on the face of a document?  (P. 11) 
 
• When does the privilege apply (or not apply) to the work of a lawyer who wears multiple hats 

(board secretary, compliance officer, etc.)?  (P. 12) 
 

• What obligation, if any, does the lawyer have to disclose a client confidence if necessary to 
protect the college from financial harm?  (Pp. 13-17) 
 

• Are lawyers’ letters to insurance companies and auditors privileged?  (Pp. 19-21) 
 

• What happens if a privileged document is inadvertently produced during discovery?  (Pp. 21-23) 
 
 
Note:  In preparing this outline, I borrowed liberally from three excellent papers delivered at prior conferences: 
 
• Lori E. Fox, Attorney-Client Privilege and Work-Product Immunity for College and University Attorneys: 

The Basics, prepared for the 38th Annual Conference of the National Association of College and University 
Attorneys, June, 1998;  
 

• Kelly De Hill, Protecting Attorney-Client Privilege and Work Product Confidentiality, prepared for 
NACUA’s 44th Annual Conference, June, 2004; and 
 

• Richard A. Paul, Wait—That’s Privileged! (Or Is It?): Legal and Ethical Issues Involving the Attorney-Client 
Privilege and Attorney Work Product Doctrine in the University Setting, prepared for NACUA’s 47th Annual 
Conference, June, 2007.  

 
All these outlines are available online to NACUA members at NACUA’s Legal Reference Service web site, 
www.nacua.org/lrs. My thanks to the authors of these papers for their ideas and assistance. 
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I.   INTRODUCTORY READING ON THE ATTORNEY-CLIENT PRIVILEGE 
 

• Robert Burgoyne, Stephen McNabb & Frederick Robinson, UNDERSTANDING ATTORNEY-
CLIENT PRIVILEGE ISSUES IN THE COLLEGE AND UNIVERSITY SETTING (National 
Association of College and University Attorneys 1998), available online at 
www.nacua.org/fileStreamer/default.asp?file=/pubs/attorneyclient privilege.pdf. 
 

This 32-page monograph, prepared by three college-law practitioners, provides an 
excellent introduction to the principles of the attorney-client privilege and gives non-
lawyer college administrators an easy-to-understand overview of the subject.  

 
• Chapter 5, Topic 2 (“The Attorney-Client Privilege”) in American Law Institute, 

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS (2000). 
 

The RESTATEMENT (THIRD) represents scholars’ synthesis of the common law related 
to the practice of law and membership in the legal profession. You can see the table 
of contents on the ALI Website at www.ali.org/ali/A252.htm. This is the starting 
point for all serious scholarship on the attorney-client privilege. 

 
• The Home Page of the American Bar Association’s Center for Professional Responsi-

bility, www.americanbar.org/groups/professional_responsibility.html. 
 

The Center for Professional Responsibility, chartered in 1978, describes itself as “the 
core entity within the ABA to enhance public confidence in the [legal] profession by 
improving the ethics, competence and professionalism of lawyers and judges and by 
strengthening the accountability and effectiveness of the profession’s regulatory 
structure.” On its content-rich Website are links to the full text of the ABA Model 
Rules of Professional Conduct and the rules of professional conduct in every state 
(www.americanbar.org/groups/professional_responsibility/resources/links_of_interest
.html). The site is a good jumping-off point for access to materials generated by the 
ABA Presidential Task Force on the Attorney-Client Privilege, an ambitious effort by 
the ABA to “educate policymakers and the general public on the importance of 
preserving the attorney-client privilege.” In 2005 the Task Force issued a report 
containing an overview of the privilege, sections on the policies served by the 
privilege and ways to protect against waiver of the privilege, and a lengthy discussion 
of then-recent government actions affecting the privilege. That 25-page report (Task 
Force Report to the ABA House of Delegates, August 9, 2005) is available online at 
http://apps.americanbar.org/ buslaw/attorneyclient/materials/hod/report.pdf. 
 

• The Legal Reference Service of the National Association of College and University 
Attorneys, www.nacua.org/lrs. 

 
Because attorney-client privilege issues tend to be serious and all-consuming when 
they arise—and because many campus lawyers belong to state bars that include an 
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ethics component as part of a mandatory continuing legal education requirement—the 
NACUA Legal Reference Service database bulges with excellent material. Go to the 
NACUA home page (www.nacua.org); click on the “Legal Reference Service” link, 
then the “Outline Guide” link, then the link labeled “Do a Keyword Search of 
NACUA’s Outline Guide.” Type “attorney-client privilege” into the search box, click 
“Search,” and you’ll generate links to several dozen excellent outlines, most of which 
can be downloaded, printed and saved as Microsoft Word Documents (although a 
NACUA member’s password is necessary to access the text). 

 
 
II.  PRELIMINARY DISCLAIMER 
 

Professional practice standards for lawyers are generally regulated at the state level through 
statutes, rules of court, and rules of professional conduct adopted by state bar associations. 
Most states have adopted variations of the ABA’s Model Rules of Professional Conduct and 
rely on statutes and rules based on—but not always identical to—the ABA’s Model Rules. If 
you are a lawyer, Model Rules principles may have been modified in the jurisdictions in 
which you practice law and you should be sure to check on the rules that apply in your 
jurisdiction rather than relying solely on the principles suggested in this outline. 

 
 
III.  THE ELEMENTS OF THE ATTORNEY-CLIENT PRIVILEGE 1 
 
A.  The broad contours of the privilege and its rationale.  From ABA Presidential Task Force 

on the Attorney-Client Privilege, Task Force Report to the ABA House of Delegates 3, 
http://apps.americanbar.org/ buslaw/attorneyclient/materials/hod/report.pdf (August 9, 2005) 
(cited in the following pages of this outline as “ABA Task Force Report”): 

 
The attorney-client privilege is a rule of evidence that protects the 

confidentiality of communications between an attorney and client. Its underlying 
purpose is to encourage persons to seek legal advice freely and to communicate 
candidly during consultations with their attorneys without fear that the 
information will be revealed to others. This enables clients to receive the most 
competent legal advice from fully informed counsel so that the client can fulfill 
his or her responsibilities under the law and benefit from the law’s protection. 
Given the ever-growing and increasingly complex body of public law, the client’s 
better understanding of his or her legal obligations enhances the law’s efficacy. 

 

                                                
1 For an interesting history of the attorney-client privilege going all the way back to 16th-century English 

common law, see Lloyd B. Snyder, Is Attorney-Client Confidentiality Necessary?, 15 GEORGETOWN J. LEGAL 
ETHICS 477 (2002). 
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The attorney-client privilege, then, is an evidentiary principle related to the communication 
between lawyer and client. The privilege is designed to remove any inhibitions the two 
parties to a lawyer-client relationship might otherwise feel if they had reason to suspect that 
the substance of their conversations could involuntarily be disclosed to others. It furthers 
several objectives that are important to the American legal system: 

 
• It promotes competent legal representation by protecting attorneys’ access to 

information uniquely in the possession of their clients. 
 

• It encourages client candor. It fosters “full and frank communication between 
attorneys and their clients.” Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). 
The privilege “allows an attorney to avoid what would otherwise be a professional 
dilemma of cautioning a client against disclosure and rendering perhaps uninformed 
legal advice or of learning all the details of a situation and increasing the peril to the 
client that could result if such details could be disclosed.” ABA Task Force Report 8. 

 
• It stimulates voluntary legal compliance by “enhanc[ing] the ability of attorneys to 

counsel clients about their obligations and duties under the law and to urge 
compliance.” Id. 9. 
 

• It ensures efficiency in the legal system. From id. 10: 
 

Legal advice is most effective when it is fully informed. Such sound legal 
advice rests on the attorney’s ability to consider all relevant information. If 
a client withholds information, such a thorough consideration is unlikely 
to occur. As a result, unjust settlements may be reached, cases may 
proceed with little if any chance of prevailing, and clients may incur 
unnecessary legal expenses. 

 
B.  The elements of the privilege.  In virtually every American jurisdiction, and as codified in 

section 118 of the RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS, four 
preconditions must exist in order for communications between lawyer and client to be 
protected by the attorney-client privilege: 

 
 
 
 
 
 
 
 
 
 
 

 
(1)    There must be a communication (duh!); 
 
(2)    It must be made between privileged persons; 
 
(3)    It must be made in confidence; and 
 
(4)    It must be made for the purpose of providing legal assistance to the 

client. 
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For a nice treatment of each of these essential elements of the privilege, see Edward J. 
Krauland & Troy H. Cribb, The Attorney-Client Privilege in the United States: An Age-Old 
Principle Under Modern Pressure 1-3 (a paper prepared for the ABA Presidential Task 
Force on the Attorney-Client Privilege and posted on the Task Force Website on October 5, 
2004, http://apps.americanbar.org/crimjust/taskforce/articles/attorney_client.pdf). I refer to 
this paper below as “Krauland-Cribb.” Here, in less detail than provided in Krauland-Cribb, 
is a succinct introduction to each mandatory element. 

 
(1)  There must be a communication.  Section 119 of the RESTATEMENT (THIRD) defines a 

communication as “any expression through which a privileged person … undertakes to 
convey information to another privileged person and any document or other record 
revealing such an expression.”  

 
(a) The term extends to an oral utterance, the writing or recording that memorializes the 

utterance, and any other form of verbal or non-verbal communication—in other 
words, to the conversational words of the client, the conversational words of the 
lawyer, and written notes, recordings or impressions that capture and preserve the 
essence of the communication for lawyer-client purposes. 

 
(b)  “Spoken words between the client and the attorney are not the only forms of 

‘communication’ covered by the privilege. For example, in the classic hypothetical, 
suppose a client shows a scar to the attorney. That act may fall under the privilege, if 
done as part of the communication to the attorney and if intended to be confidential.” 
Krauland-Cribb 3. 

 
(c)  A client communication cannot be privileged ex post facto by handing it to an 

attorney for safekeeping; the communication must have been uttered in connection 
with work performed by that attorney for that client during the life of the attorney-
client relationship. “The law is clear that a client cannot bring a document under the 
privilege merely by turning it over to the attorney.” Krauland-Cribb 3.  

 
A notorious example is provided in Arizona ex rel. Corbin v. Weaver, 680 P. 2d 833 
(Ariz. App. 1984), a case involving in-house attorneys at the University of Arizona. A 
terminated employee filed charges of age and gender discrimination with the Equal 
Employment Opportunity Commission, and the university asked the director of its 
Affirmative Action Office to conduct an internal investigation. Prior to the conclusion 
of the investigation, the director resigned and the file was turned over to a university 
attorney for safekeeping. When the file was subsequently subpoenaed, the attorney 
resisted production on attorney-client privilege grounds, but the court rejected the 
claim and ordered production: “[N]othing in the stipulated facts shows that any of the 
documents withheld were given the University attorney for the purpose of obtaining 
legal advice. At best counsel was, after her involvement, directing the conduct of the 
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investigation. Unless the services performed by the attorney are the giving of legal 
advice based upon confidential information from the client, there is no privilege.” 680 
P. 2d at 839. 
 
Compare Kobluk v. University of Minnesota, 574 N.W. 2d 436 (Minn. 1998). In 
connection with a contentious tenure application, the provost prepared the first draft 
of a tenure denial letter and sent it to a university lawyer for review. The lawyer 
marked up the draft and sent what she referred to as the second draft back to the 
provost.  In subsequent litigation the university resisted production of the first and 
second drafts on the ground that they constituted privileged communications between 
client and lawyer. The court agreed, rejected the faculty member’s argument that the 
provost routed the letter to the lawyer solely to avoid discovery, analogized the 
exchange of drafts to a “conversation” between lawyer and client, and held that 
documents “coming into existence” as communications between client and lawyer are 
covered by the privilege. 574 N.W. 2d at 441. 

 
(d)  This is perhaps the place to mention an evidentiary privilege closely related to the 

attorney-client privilege that will not be treated in detail in this outline—a privilege 
known as the work product privilege. It is intended to protect the work that a lawyer 
does in preparing a case for litigation (“protect” in the sense of making it unavailable 
to the other side through discovery or other means). The doctrine emanates from 
Hickman v. Taylor, 329 U.S. 495 (1947), which established, first, that material 
prepared by or for counsel in the course of preparation for possible litigation is 
subject to a qualified privilege against disclosure; and, second, that material 
describing a lawyer’s thought processes, analyses, mental impressions, and theories 
deserves the greatest protection. In federal litigation, the Hickman rules are reflected 
in a work product privilege in Rule 26(b)(3) of the Federal Rules of Civil Procedure: 

 
... A party may obtain discovery of documents and tangible things ... 
prepared in anticipation of litigation or for trial by or for another party or 
by or for that other party's representative (including the other party's 
attorney ... ) only upon a showing that the party seeking discovery has 
substantial need of the materials in the preparation of the party’s case and 
that the party is unable without undue hardship to obtain the substantial 
equivalent of the materials by other means. In ordering discovery of such 
materials when the required showing has been made, the court shall 
protect against disclosure of the mental impressions, conclusions, 
opinions, or legal theories of an attorney or other representative of a party 
concerning the litigation. 

 
In state-court litigation, discovery of attorney work product is usually limited by state 
rules of court or judicial precedent. E.g., Abramian v. President and Fellows of 
Harvard College, 2001 Mass. Super. LEXIS 598; Daley v. Wesleyan University, 1998 
Conn. Super. LEXIS 719. 
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The privilege applies only to papers prepared “in anticipation of litigation.” A 
perennial issue in work-product cases is the meaning of the “anticipation of litigation” 
requirement. In general, courts interpret the requirement fairly broadly to encompass 
any material generated when litigation can reasonably be anticipated, not just when it 
has been commenced or even overtly threatened. In Upjohn Co. v. United States, 449 
U.S. 383, 386-87, 397-402 (1981), for example, the privilege was found to apply to a 
lawyer’s pre-litigation investigatory material—even though no proceedings were 
threatened at the time the investigation was performed—because the corporation 
represented by the lawyer could appropriately have expected litigation under the 
circumstances. “‘In anticipation of litigation’ means only that the primary motivating 
purpose behind the creation of the document was to aid in possible future litigation. 
Documents meeting these criteria are presumed to be privileged.” Smith v. Texaco, 
Inc., 186 F.R.D. 354, 357 (E.D. Tex. 1999) (emphasis added). As long as material is 
prepared for reasons relating to anticipated litigation, and not “assembled in the 
ordinary course of business,” United States v. El Paso Co., 682 F.2d 530, 542 (5th 
Cir. 1982), it is protected from discovery even if it was not prepared primarily or 
exclusively for litigation purposes.   

 
For good treatments of the attorney work product privilege, see Wendy S. White & 
Leonard M. Niehoff, Privilege After Recent Case Law, prepared for the 39th Annual 
Conference of the National Association of College and University Attorneys, June, 
1999 (available online to NACUA members at NACUA’s Legal Reference Service 
Website, www.nacua.org/lrs); Michael E. Plunkett, Discoverability of Attorney Work 
Product Reviewed by Expert Witnesses: Have the 1993 Revisions to the Federal Rules 
of Civil Procedure Changed Anything?, 69 TEMPLE L. REV. 451 (1996). 

 
(2)  The communication must be made between privileged persons—in other words, persons 

entitled to invoke the privilege. Parse this oft-quoted sentence from United States v. 
United Shoe Machinery Corp., 89 F. Supp. 357, 358 (D. Mass. 1950): 

 
The privilege applies only if (1) the asserted holder of the privilege is or 
sought to become a client; (2) the person to whom the communication was 
made (a) is a member of the bar of a court, or his subordinate and (b) in 
connection with this communication is acting as a lawyer. 
 

In plain English: the person entitled to the benefit of the privilege must be an actual or 
prospective client; the person responsible for protecting the privilege must be the client’s 
lawyer, entitled (by virtue of bar membership and other emoluments) to practice law on 
behalf of that client; and the lawyer must be acting as the client’s lawyer when the 
communication is made. 
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It seems simple. But it is not. Some of the most perplexing issues surrounding the 
attorney-client privilege in the college-lawyer context relate to the superficially 
straightforward identification of “lawyer” and “client.”  

 
(a)  Under what circumstances can a lawyer’s agent or delegee (rather than the lawyer 

himself or herself) invoke the privilege? In the fascinating case of Carter v. Cornell 
University, 173 F.R.D. 92 (S.D.N.Y. 1997), the plaintiff, an African-American 
secretary, sued the university for race discrimination after she was passed over for 
promotion. At the deposition of Patrician Flamm, the university’s Associate Dean of 
Human Resources, the plaintiff’s lawyer posed several questions about employee 
interviews Ms. Flamm undertook after the lawsuit was commenced. The university’s 
lawyer instructed Ms. Flamm not to answer the questions on the ground that her 
interviews “were [conducted] for the specific purpose of gathering information to be 
used by counsel in order to render legal advice to defendants” and were therefore 
subject to the attorney-client privilege. 173 F.R.D. at 93. Observed the court in 
upholding the university’s privilege claim: 
 

The assertion of attorney-client privilege in this case is unusual 
because, strictly speaking, … the attorney .. [was not] involved. The 
interviews were conducted by Ms. Flamm, not defendants’ counsel. … 
However, … for the purposes of determining the applicability of the 
attorney-client privilege, … agents or representatives of an attorney can be 
considered “attorneys.” 

 
… [T]he privilege for communication with attorneys can extend to 

shield communications to others when the purpose of the communications 
is to assist the attorney in rendering advice to the client. Thus, for 
example, the attorney-client privilege attaches to a communication 
between a client and a translator hired by the lawyer if the translator's only 
function is to allow the lawyer to communicate with a client whose 
language he does not speak. What is vital to the privilege is that the 
communication be made in confidence for the purpose of obtaining legal 
advice from the lawyer. … 

  
In the instant case, Ms. Flamm clearly conducted the interviews in 

question at the request of counsel and for the exclusive use of counsel in 
rendering legal representation. Thus, Ms. Flamm qualifies as a 
representative of an attorney for attorney-client privilege purposes. 

 
Id. at 94 (emphasis added; footnotes, citations and internal quotation marks omitted). 
The general rule: when an agent, on behalf of a lawyer engaged in the representation 
of a client, communicates with the client in order to assist the lawyer in rendering 
advice to the client, the communication comes within the contours of the attorney-
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client privilege, assuming the other mandatory elements of the privilege are found to 
exist. 

 
(b)  What if the client is an organization—a college or university, for example? How 

many of the organization’s officials and employees are “clients” for the purpose of 
determining whether communications with them are protected by the privilege? 
 
This, it turns out, is a complicated topic, well treated by Lori Fox in her 1998 outline 
on this subject2 and by other legal ethics experts over the years.3 At the risk of 
oversimplifying a complex body of law, jurisdictions apply one of two tests (or an 
amalgam or variation) to determine whether a corporate employee is entitled to the 
protections of the attorney-client privilege: 

 
• The control group test.  This test “focuses on the status of the employee within 

the corporate hierarchy. … [A]n employee whose advisory role to top 
management in a particular area is such that a decision would not normally be 
made without his advice or opinion, and whose opinion in fact forms the basis 
of any final decision by those with actual authority, is properly within the 
control group” and is entitled to the protection of the attorney-client privilege. 
Consolidation Coal Co. v. Bucyrus-Erie Co., 432 N.E. 2d 250, 255, 258 (Ill. 
1982) (emphasis added). 
 

• The subject matter test.  Courts and legal commentators criticized the control 
group test on the ground that it posed a “Hobson’s choice” for a corporate 
lawyer seeking to protect the privilege: “If he interviews employees not 
having ‘the very highest authority’, their communications to him will not be 
privileged. If, on the other hand, he interviews only those with ‘the very 
highest authority’, he may find it extremely difficult, if not impossible, to 
determine what happened.” Alan J. Weinschel, Corporate Employee 
Interviews and the Attorney-Client Privilege, 12 B.C. Ind. & Comm. L. Rev. 
873, 876 (1970), quoted in Diversified Industries, Inc. v. Meredith, 572 F. 2d 
596, 609 (8th Cir. 1977). The subject matter test is generally recognized as a 
“broader approach” that allows the attorney-client privilege to be invoked 
more often and under a wider array of circumstances. Consolidation Coal Co., 
supra, 432 N.E. 2d at 255. Instead of using the status of the employee as the 
determinant, the subject matter test focuses on the reason for the 
communication between employee and lawyer. The subject matter test confers 

                                                
2 See the outlines referenced on page 1 of this outline. 
 
3 E.g., Sarah Helene Duggin, Internal Corporate Investigations: Legal Ethics, Professionalism and the 

Employee Interview, 2003 COLUM. BUS. L. REV. 859; Michael L. Waldman, Beyond Upjohn: The Attorney-Client 
Privilege in the Corporate Context, 28 WM. & MARY L. REV. 473 (1987). 
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a privilege when “the employee makes the communication at the direction of 
his superiors in the corporation and where the subject matter [of the 
communication] … is the performance by the employee of the duties of his 
employment.” Harper & Row Publishers v. Decker, 423 F.2d 487, 491-92 (7th 
Cir. 1970) (emphasis added), aff’d per curiam by an equally divided court, 
400 U.S. 348 (1971). 

 
Today, the subject matter test applies in federal (non-diversity) litigation, 
thanks to the Supreme Court’s adoption of the test in Upjohn Co. v. United 
States, 449 U.S. 383 (1981). You will have to ascertain on a state-by-state 
basis whether the subject matter test, the control group test, or some 
amalgamated test applies to state-court litigation in the jurisdictions in which 
you practice. Regardless, you should heed this simple rule of thumb: In 
dealing with any university employee below the rank of actual decision-
maker, be careful with respect to client confidences entrusted to your care. 
Those confidences are protected by the attorney-client privilege only to the 
extent that the employee communicating the confidence is entitled to invoke 
the privilege—and that’s not necessarily everyone employed at your 
institution. 

 
(3)  The communication must be made in confidence.  “A communication is in confidence … 

if, at the time and in the circumstances of the communication, the communicating person 
reasonably believes that no one will learn the contents of the communication except a 
privileged person … or another person with whom communications are protected under a 
similar evidentiary privilege.” RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS 
§ 121 (emphasis added). Some straightforward rules follow from the requirement of 
confidential transmission: 

 
(a)  The presence of a third party who is neither entitled to invoke the privilege nor 

classifiable as an agent of a privileged person can vitiate confidence and destroy the 
privilege. 

 
Hypothetical: A lawsuit is filed against College. Lawyer meets with 
College’s President to make litigation-related decisions. College’s 
vice president for communications insists on attending in order to 
discuss with Lawyer and President what College should say in a 
press release. The privilege may conceivably not apply to anything 
said during the meeting; it may have been destroyed by the 
presence of a third party not engaged in the defense of the case. 
 
Common problem: Department Chair, sensing that litigation is in 
the offing, says to colleagues that she’ll invite campus counsel to 
an important meeting “so our conversation will be protected.” 
Lawyer shows up at a meeting to which many people have been 
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invited—not by Lawyer. The mere presence of Lawyer may be 
insufficient to protect the confidentiality of communications during 
the meeting if even a single person is present as to whom the 
privilege cannot be asserted. 
  

(b)  A communication intended for a (non-privileged) third party cannot come within the 
privilege merely by copying it to counsel or writing “privileged” on the face of the 
communication. 

 
Hypothetical: President, infuriated at the way in which Dean has 
handled a personnel matter, sends Dean a blistering 
memorandum: “You idiot! Your incompetence will almost 
certainly lead to a lawsuit. I’m copying Lawyer so we can ready 
our defense.” The communication is not privileged, even though it 
arguably communicates otherwise privileged client beliefs. 
 

(c)  Because the standard by which confidentiality is gauged is subjective, depending as it 
does on the intent of the communicating party, prudence suggests that a 
communication intended to remain confidential be unambiguously labeled as such. It 
is wise for a lawyer to begin a client meeting by stating that the substance of the 
meeting is confidential and warning participants not to destroy the privilege by 
disclosing confidences to unauthorized third parties. It’s a good idea (although it isn’t 
foolproof) to write “Confidential” on documents to which the privilege attaches. 

 
 Of course, the sublime can become ridiculous when carried to extremes: 
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(4)  The communication must be made for the purpose of providing legal assistance.  A 
lawyer’s communication to a client is protected only if that communication constitutes 
the giving of legal advice to the client in response to a confidential communication from 
client to lawyer. A famous example: In In re Bruce R. Lindsey (Grand Jury Testimony), 
158 F. 3d 1263 (D.C. Cir.) (per curiam), cert. denied sub nom. Office of the President v. 
Office of Independent Counsel, 525 U.S. 996 (1998), Independent Counsel Kenneth Starr 
sought to compel Deputy White House Counsel Bruce Lindsey’s testimony before a 
specially constituted grand jury investigating possible perjury and obstruction of justice 
by President Clinton in connection with the President’s testimony in a civil lawsuit 
brought by Paula Jones. Lindsey moved to quash the grand jury subpoena on the ground 
(among others) that he and the President had a privileged attorney-client relationship. The 
court rejected the privilege claim on the ground that President Clinton obtained from Mr. 
Lindsey, not legal advice, but “advice on political, strategic, or policy issues, [which,] 
valuable as it may have been, would not be shielded from disclosure by the attorney-
client privilege.” 158 F. 3d at 1270.  

 
See also TVT Records v. Island Def Jam Music Group, 214 F.R.D. 143 (S.D.N.Y. 2003). 
That case involved a dispute over the applicability of the attorney-client privilege to 
documents prepared by the defendant’s in-house legal team. Both lawyers worked in the 
corporation’s “Office of Business and Legal Affairs,” prompting the court to observe that 
“these representatives served within the company not only as lawyers, but as high-
ranking management executives. As such, it is not always readily discernable in what 
capacity they may have been functioning at the time they participated in particular 
communications, whether as lawyers or business managers.” Observing that the lawyers’ 
in-house status “adds an additional layer of difficulties to the already close judgment calls 
entailed in the determinations of attorney-client privilege,” the court rejected the lawyers’ 
claim of privilege as “overly broad” and held that advice communicated in “their 
capacities as business executives rather than as lawyers” was not subject to the privilege. 
214 F.R.D. at 144, 145. 
 
For campus lawyers, there is always the danger that courts will characterize our advice as 
something other than the advice of a lawyer to a client—as policy advice, or advice 
rendered as a member of the president’s circle of senior advisors rather than the 
institution’s lawyer. If it can be so characterized, then the privilege associated with 
communications could be jeopardized. “Those of us who wear multiple hats—by way of 
title or just as a practical matter—need to be explicit about the hats we wear at different 
times.”  Lori E. Fox, Attorney-Client Privilege and Work-Product Immunity for College 
and University Attorneys: The Basics 10 (see page 1 of this outline).  

 
C.  Exceptions to the Privilege.  Like most evidentiary privileges, the attorney-client privilege is 

not absolute, and there are limited exceptions to the privilege under which a lawyer may 
divulge the content of otherwise privileged communications. 
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(1)  With client consent.  Because the privilege belongs to the client, the client can surrender 
it by consenting to the disclosure of otherwise confidential communication.  

 
The clearest example, and one that recurs with some frequency, is 
the disclosure of a client’s bottom line during mediated settlement 
negotiations. The mediator may say to counsel, “Come on. What’s 
the least your client will settle for?” With the client’s express 
consent, the lawyer can answer that question by disclosing 
information that, under other circumstances, would be 
unequivocally privileged. 

 
(2)  To prevent the client from committing a crime or engaging in fraud (the so-called 

“crime-fraud exception”).  A lawyer may—without the client’s consent—divulge client 
confidences to a third party when necessary to prevent the client from committing a crime 
or engaging in actionable fraud. See RESTATEMENT (THIRD) §§ 132, 142.  

 
For an anomalous and somewhat frightening example of the application of this rule to 
higher education lawyering, see Ross v. Medical University of South Carolina, 453 S.E. 
2d 880 (S.C. 1994), in which the court allowed the plaintiff (a tenured faculty member) to 
inquire into conversations between the vice president for academic affairs and the campus 
lawyer on the ground that those conversations constituted criminal ex parte contacts 
under South Carolina law. 

 
(3)  To prevent the client from causing financial harm to the organizational client.  In 2002, 

prompted in part by the highly publicized role of lawyers in the Tyco and Rite-Aid 
scandals4 and in part by the enactment of the Sarbanes-Oxley Act and the Securities and 
Exchange Commission’s consideration of rules governing the ethical obligations of 
attorneys practicing before that agency, the ABA established a task force—the Task 
Force on Corporate Responsibility—to examine “the mechanisms of public corporation 
governance in the United States, with particular emphasis on the role of lawyers,” and to 
consider changes in the Model Rules of Professional Conduct designed to enhance the 
lawyer’s freedom “to disclose to third parties information concerning criminal or 
fraudulent conduct by the client.” Report of the American Bar Association Task Force on 
Corporate Responsibility 3, 34 (March 31, 2003), www.abanet.org/buslaw/corporate-

                                                
4 Mark Belnick, Tyco’s general counsel (and the in-house general counsel of one of the nation’s leading 

research universities for a brief period in the mid-1990s), was indicted in September, 2002, for falsifying business 
records. Franklin Brown, Rite-Aid’s general counsel, was indicted three months before Belnick for obstruction, 
conspiracy and fraud. “From Enron Corp. to WorldCom Inc., from Harvey L. Pitt to William H. Webster, from 
Salomon Smith Barney Holdings Inc. to Sarbanes-Oxley, 2002 was a year in which corporate scandal touched 
lawyers, from white-collar defenders (everyone wants them) to prosecutors (their caseloads are ballooning) to 
corporate counsel (they're being sued and indicted).” Lawyer’s Column, A Profession Under a Cloud, WASH. POST, 
December 30, 2002, page E1. 
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responsibility/final_report.pdf (referred to in the next few pages as the “ABA Task Force 
Report”). The result in 2003 was the adoption of revised versions of Rules 1.6 and 1.13 
with significant changes to the accompanying Commentary for each Model Rule. 

 
(a) Changes to Model Rule 1.6.  Under the new version of Rule 1.6, a lawyer may (not 

must, but may) reveal a client confidence “to prevent, mitigate or rectify substantial 
injury to the financial interests or property of another that is reasonably certain to 
result or has resulted from the client's commission of a crime or fraud in furtherance 
of which the client has used the lawyer's services....”  Rule 1.6(b)(3).5 

 
The Task Force briefly flirted with the idea of changing the Model Rule to make 
crime-avoiding disclosure mandatory rather than permissive, but ultimately rejected 
mandatory disclosure: “[M]andating withdrawal … removes the flexibility that 
lawyers need in order to have time to counsel their corporate clients effectively. In 
some instances, premature withdrawal … might seriously and unfairly harm the 
[client] …, when more time spent with managers or expert advisers might have 
avoided the need for the attorney to employ so extreme a measure. Such consultations 
also may prove the attorney to be wrong in believing any material violation will 
occur.” Id. 53 n. 94. For a good discussion of internal ABA politics on the issue of 
mandatory as opposed to discretionary disclosure, see Lawrence Hamermesh, The 
ABA Task Force on Corporate Responsibility and the 2003 Changes to the Model 
Rules of Professional Conduct, 17 GEORGETOWN J. LEGAL ETHICS 35, 38-39 (2003) 
(“the preliminary mandatory disclosure proposal encountered severe criticism, and 
was withdrawn in the Task Force’s Final Report … [out of] concern that mandatory 
reporting out … would undermine, rather than elicit, compliance with law”). 

 
(b)  Changes to Model Rule 1.13.  Rule 1.13 is the rule governing the obligations of a 

lawyer who represents an organizational client—an important rule for lawyers who 
represent college and university clients. The 2003 amendment effected changes so 
sweeping that they can be understood only by comparing the prior version to the new 
version:  

 
 
 

                                                
5 In a real sense, the 2003 change to Rule 1.6 brought the Rule into conformance with reality, since by the year 

2002 more than forty states had already departed from the Model Rule by permitting (or in some instances 
requiring) a lawyer to disclose client information when necessary to prevent the client from perpetrating a criminal 
fraud or to rectify substantial loss resulting from client crime or fraud in which the client used the lawyer’s services. 
“The Model Rules’ treatment of the lawyer’s obligation of confidentiality is significantly out of step with the policy 
balance reflected in the rules of professional conduct in most of the states …. The Task Force believes that this 
inconsistency has become increasingly dissonant in the last year, as public opinion has demanded that lawyers play a 
greater role in promoting corporate responsibility.” ABA Task Force Report 51. 
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Old Rule New Rule Comment 
(a) A lawyer employed or retained by an 
organization represents the organization 
acting through its duly authorized 
constituents. 
 

(a) A lawyer employed or retained by an 
organization represents the organization 
acting through its duly authorized 
constituents. 
 

No change. 

 (b) If a lawyer for an organization knows 
that an officer, employee or other person 
associated with the organization is engaged 
in action, intends to act or refuses to act in 
a matter related to the representation that is 
a violation of a legal obligation to the 
organization, or a violation of law which 
reasonably might be imputed to the 
organization, and is likely to result in 
substantial injury to the organization, the 
lawyer shall proceed as is reasonably 
necessary in the best interest of the 
organization. [In determining how to 
proceed, the lawyer shall give due 
consideration to the seriousness of the 
violation and its consequences, the scope 
and nature of the lawyer's representation, 
the responsibility in the organization and 
the apparent motivation of the person 
involved, the policies of the organization 
concerning such matters and any other 
relevant considerations. Any measures 
taken shall be designed to minimize 
disruption of the organization and the risk 
of revealing information relating to the 
representation to persons outside the 
organization. Such measures may include 
among others: 
 
(1) asking for reconsideration of the 
matter; 
 
(2) advising that a separate legal opinion 
on the matter be sought for presentation to 
appropriate authority in the organization; 
and 
 
(3) referring] the matter to higher authority 
in the organization, including, if warranted 
by the [seriousness of the matter, referral] 
to the highest authority that can act on 
behalf of the organization as determined 
by applicable law. 
 

(b) If a lawyer for an organization knows that 
an officer, employee or other person 
associated with the organization is engaged 
in action, intends to act or refuses to act in a 
matter related to the representation that is a 
violation of a legal obligation to the 
organization, or a violation of law that 
reasonably might be imputed to the 
organization, and that is likely to result in 
substantial injury to the organization, then 
the lawyer shall proceed as is reasonably 
necessary in the best interest of the 
organization. Unless the lawyer reasonably 
believes that it is not necessary in the best 
interest of the organization to do so, the 
lawyer shall refer the matter to higher 
authority in the organization, including, if 
warranted by the circumstances to the 
highest authority that can act on behalf of the 
organization as determined by applicable 
law. 
 

Substantially 
revised. The text in 
italics has been 
eliminated; the 
bold-faced  and 
underlined text has 
been added. 
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(c) If, despite the lawyer's efforts in 
accordance with paragraph (b), the highest 
authority that can act on behalf of the 
organization insists upon action, or a 
refusal to act, that is clearly a violation of 
law [and is likely to result in substantial 
injury to the organization], the lawyer may 
[resign in accordance with Rule 1.16]. 
 

(c) Except as provided in paragraph (d), if 
 
(1) despite the lawyer's efforts in accordance 
with paragraph (b) the highest authority that 
can act on behalf of the organization insists 
upon or fails to address in a timely and 
appropriate manner an action, or a refusal 
to act, that is clearly a violation of law, and  
 
(2) the lawyer reasonably believes that the 
violation is reasonably certain to result in 
substantial injury to the organization, 
then the lawyer may reveal information 
relating to the representation whether or 
not Rule 1.6 permits such disclosure, but 
only if and to the extent the lawyer 
reasonably believes necessary to prevent 
substantial injury to the organization. 
 

Substantially 
revised. The text in 
italics has been 
eliminated; the 
bold-faced  and 
underlined text has 
been added. 

 (d) Paragraph (c) shall not apply with 
respect to information relating to a 
lawyer's representation of an organization 
to investigate an alleged violation of law, 
or to defend the organization or an officer, 
employee or other constituent associated 
with the organization against a claim 
arising out of an alleged violation of law. 
 

New. 

 (e) A lawyer who reasonably believes that 
he or she has been discharged because of 
the lawyer's actions taken pursuant to 
paragraphs (b) or (c), or who withdraws 
under circumstances that require or 
permit the lawyer to take action under 
either of those paragraphs, shall proceed 
as the lawyer reasonably believes 
necessary to assure that the organization's 
highest authority is informed of the 
lawyer's discharge or withdrawal. 
 

New. 
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The 2003 revision to Rule 1.13 made essentially three changes of substance. 
 
• First, the shortened text of Rule 1.13(b) gives the attorney who “knows” of 

corporate malfeasance6 more discretion in determining whether to report the 
problem “up the ladder.” Under the former version, the attorney was required to 
apply specific factors in reaching that determination. The new version leaves it to 
the attorney to decide what factors to apply and how to weigh them. (But note: the 
specific factors listed in the former version of the Rule—“the seriousness of the 
violation and its consequences, the scope and nature of the lawyer’s 
representation, the responsibility in the organization and the apparent motivation 
of the person involved, the policies of the organization concerning such matters 
and any other relevant considerations”—haven’t disappeared entirely; they have 
been moved from the text of the Rule itself into a new “Comment” following the 
Rule. See ABA Task Force Report 86. 

 
• Second, a new provision—Rule 1.13(c)(2)—explicitly allows an attorney, if going 

“up the ladder” to the attorney’s superiors proves insufficient, to divulge hitherto 
confidential client information outside the walls of the corporation when, in the 
lawyer’s judgment, disclosure is “necessary to prevent substantial injury to the 
organization.” 

 
• Third, although stopping short of a comprehensive safety net for whistleblowers, 

the new Rule 1.13(e) provides a measure of protection by allowing an attorney 
who suffers disciplinary consequences for disclosing corporate malfeasance to 
inform “the organization’s highest authority” of the reasons why he or she 
suffered adverse consequences. 

 
(c)  It’s too early at this point to tell how broadly the ABA’s new Model Rules will be 

adopted at the state level. The revised versions of Rules 1.6 and 1.13 are controversial 
in some circles and have been criticized in harsh language. The American College of 
Trial Lawyers, for example, predicted that the revised Rules would “destroy[ ] the 
trust, loyalty, and confidentiality that our legal system requires and assumes” and 
strip away “the most basic protections of the attorney-client privilege.” REPORT OF 
THE LEGAL ETHICS COMMITTEE ON DUTIES OF CONFIDENTIALITY 23 (March, 2001), 
available online at www.actl.com/PDFs/DutiesOfConfidentiality_2.pdf. Other critics 

                                                
6 The “knowledge” standard is fairly restrictive and was the subject of spirited discussion as the proposed 

amendments to Rule 1.13 made their way through the ABA process. In the initial phases of its deliberations, the 
Task Force considered a broader standard: an attorney would have been required to take action whenever he or she 
knew or “reasonably should [have] know[n]” about corporate malfeasance. That standard was perceived to be too 
broad and too ill defined, and eventually the “actual knowledge” standard was kept. See Lawrence Hamermesh, The 
ABA Task Force on Corporate Responsibility and the 2003 Changes to the Model Rules of Professional Conduct, 17 
GEORGETOWN J. LEGAL ETHICS 35, 43 (2003). 
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decried the prospect of expanded lawyer liability and fretted about the damage that 
would be done to the attorney-client privilege if lawyers are forced in effect to give 
Miranda warnings before speaking with their corporate clients. Lawrence 
Hamermesh, The ABA Task Force on Corporate Responsibility and the 2003 Changes 
to the Model Rules of Professional Conduct, 17 GEORGETOWN J. LEGAL ETHICS 35, 
50-51 (2003). Chances are the proposed changes have not been adopted yet by the 
state supreme court in your jurisdiction, and they may be modified first. 
 
Notwithstanding the foregoing, it’s certainly not too early to begin thinking about 
new kinds of ethical constraints that may operate on campus lawyers who learn, by 
virtue of their relationships with institutional higher-ups, about problematic behavior 
that threatens substantial injury to the college or university. If something akin to 
revised Rule 1.13(b) were enacted in the state in which you’re licensed to practice 
law, you could find yourself at some point ethically obligated to disclose a 
presidential transgression to members of your board—not an easy situation for any 
lawyer to confront. 

 
D.  Inadvertent Waiver.  The attorney-client privilege applies only insofar as the parties to the 

privilege preserve the confidentiality of privileged communication. If the substance of a 
privileged communication is disclosed, even inadvertently, to a third party to whom the 
privilege does not extend, then the privilege is waived—in most cases to the undying 
consternation of the lawyer.  

 
(1)  Under what circumstances can the privilege be inadvertently waived?  
 

(a)  Failure to object.  I offer the first of three cautionary tales for the benefit of all 
lawyers who read this outline. In Kraemer v. Franklin & Marshall College, 1995 U.S. 
Dist. LEXIS 10592 (E.D. Pa.), a woman brought an action for age and gender 
discrimination after applying unsuccessfully for a tenure-track position in the 
Religious Studies Department at Franklin & Marshall College in beautiful Lancaster, 
Pennsylvania. Before the case was filed but after a lawyer representing the plaintiff 
notified the college that litigation was imminent, the college’s lawyer, David Keller, 
conducted a series of internal interviews with members of the department, including 
the department chair, Professor Thomas Hopkins. The plaintiff’s lawyer subsequently 
noticed and took Professor Hopkins’ deposition, during which she asked questions—
which Professor Hopkins answered—about the views Mr. Keller had expressed when 
he interviewed Professor Hopkins prior to his deposition. No objections were 
interposed to the questions. When the plaintiff’s lawyer then noticed Mr. Keller’s 
deposition, the college’s trial lawyer objected on attorney-client grounds. The court 
denied the objection and ordered Mr. Keller’s deposition to proceed on the ground 
that, “because Defendant’s counsel failed to object to the discussion of Hopkins’s 
interview during his deposition, Defendant waived any privilege attached to this 
communication.” 1995 U.S. Dist. LEXIS 10592 at * 4. 
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(b)  Subsequent disclosure.  The privilege is waived if the client, the lawyer, or an 
authorized agent of either party to the privilege “voluntarily discloses the 
communication in a non-privileged communication.” RESTATEMENT (THIRD) § 129. 

 
A colorful example is provided in Apex Municipal Fund v. N-Group Securities, 841 
F. Supp. 1423 (S.D. Tex. 1993), a suit by bondholders against (among other parties) 
the law firm that represented the underwriter of the bonds, the high-flying firm of 
Drexel Burnham Lambert. The lawsuit contended that the lawyers conspired with 
Drexel officials to include fraudulent and misleading representations in the bond 
prospectus. After lawyers from the law firm refused on attorney-client grounds to 
answer questions at their depositions about conversations they had had with Drexel 
personnel during the preparation of the prospectus, the court granted the plaintiffs’ 
motion to compel on the ground that the lawyers, by “selectively disclos[ing] the 
substance of privileged communications” during their depositions, had waived the 
attorney-client privilege with respect to all otherwise privileged conversations with 
their clients relating to the subject matter of their deposition testimony. 841 F. Supp. 
at 1430. 
 
A more sobering example, one that will serve as our second cautionary tale for 
lawyers reading this outline, is Goldsborough v. Eagle Crest Partners, Ltd., 838 P.2d 
1069 (Ore. 1992). In Goldsborough, a garden-variety wrongful discharge case, the 
plaintiff’s lawyer served a routine document production request on the defendant 
seeking copies of “all correspondence between defendants and any other entity other 
than defense counsel regarding plaintiff.” The defendant’s lawyer asked the 
company’s personnel director to assemble responsive documents and—apparently 
without checking first—mailed every document in the pile to opposing counsel. 
Included in the pile was a particularly damaging letter written by the personnel 
director to the defendant’s lawyer. After the jury returned a plaintiff’s verdict, the 
defendant appealed on the ground that the trial judge had erred by admitting the letter 
into evidence over objections that it was a privileged attorney-client communication. 
The Oregon Supreme Court agreed with defendant’s counsel that the letter was 
privileged but—not surprisingly—held that the defendant had waived any privilege 
that otherwise attached to the document by voluntarily producing it during discovery. 
 
It’s worth being sensitive to some recurring subsequent-disclosure problems that 
beset the lives of university counsel:7 
 
• Communications with insurers.  University lawyers are frequently required by the 

terms of their institutions’ liability insurance policies to communicate updates on 

                                                
7 Kelly De Hill’s 2004 NACUA paper (see the note on page 1 of this outline) treats these issues in more detail. 
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active litigation to insurance company representatives. Those updates 
frequently—almost unavoidably—contain privileged information.  

 
As one legal commentator noted with unusual directness, “[t]here is no insured-
insurer privilege protecting communications between an insured and its liability 
or indemnity insurer.” John P. Ludington, Insured-Insurer Communications as 
Privileged, 55 A.L.R. 4th 336 (1986, updated online June 2005). Notwithstanding 
that general proposition, courts in some states have figured out ways to privilege 
such communications under the attorney-client (as opposed to insurer-client) 
privilege. E.g., Taylor v. Temple & Cutler, 192 F.R.D. 552 (E.D. Mich. 1999) 
(attorney-client privilege extended to private communications between a legal 
malpractice insurer and its insureds and their counsel); Pietro v. Marriott Senior 
Living Services, Inc., 810 N.E. 2d 217, 227 (Ill. App. 2004) (“the privilege applies 
where the communication is made by the insured to the insurer or its agent for the 
dominant purpose of protecting the interests of the insured”). Not all states, 
however, follow what one court has referred to as this “broad view” of the 
attorney-client privilege in the insurance-policy context. Cutchin v. Maryland, 
792 A. 2d 359, 364 (Md. App. 2002). In “narrow view” states, statements made 
by an insured to its liability carrier are not automatically privileged, and whether 
the privilege obtains or not may depend on many factors—whether coverage is 
provided under a reservation of rights or not, whether litigation has actually 
commenced, and whether counsel for the insured (i.e., the university) is actively 
involved in the defense of the case. 
 
Bottom line: don’t assume automatically that your candid exchanges with 
insurance companies are covered by the privilege—they may not be. 

 
• Internal investigations.  I can do no better than to repeat the warning Kelly De 

Hill expressed to NACUA Annual Conference attendees in 2004: 
 

Internal investigations conducted for the purpose of discovering 
wrongdoing, even if conducted by attorneys, may be discoverable and may 
place the investigative attorney at risk [of] being a witness. See Payton v. New 
Jersey Turnpike Authority, 691 A.2d. 321 (N.J. 1997). There is also the 
possibility that sharing an internal report with a regulatory agency may waive 
its protections against disclosure to other parties. John K. Villa, Will Sharing 
with a Regulatory Agency the Report of an Internal Corporate Investigation 
Waive Its Protections against Disclosure to Other Potential Adversaries?, 
ACCA Docket 20, no. 7 (2002): 84-87.8 

                                                
8 Kelly De Hill, Protecting Attorney-Client Privilege and Work Product Confidentiality 11, prepared for 

NACUA’s 44th Annual Conference, June, 2004 (see the footnote on page 1 of this outline). 
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Excellent materials are available to assist counsel in conducting or managing 
internal investigations while being sensitive to the preservation of the attorney-
client privilege. See, e.g., James L. Eisenbrandt, Playing by the Rules Without 
Getting Bush-Whacked in Government Investigations and Complex Litigation: 
Attacks on the Attorney-Client Privilege and Work Product Doctrine in 
Government Investigations and Settlements, prepared for NACUA’s 40th Annual 
Conference, June, 2000; Michael Hemsley, Compliance Programs for 
Universities and Academic Medical Centers: Preserving Privileges in the 
Compliance Arena, prepared for NACUA’s 38th Annual Conference, June, 1998; 
Virginia H. Underwood & Richard H. Underwood, The Attorney-Client and Work 
Product Privileges: The Case for Protecting Internal Investigations on the 
University Campus, 90 KY. L.J. 531 (2002).  

 
• Audit letters.  From Kelly De Hill: “Auditing firms routinely request information 

regarding pending lawsuits against the institution, including an estimate of 
damages and possible outcomes. If the lawyers responding to the letter, whether 
in-house or outside litigators, include too much information in the letter regarding 
strategies or outcomes, there is a possibility that a court could find, based on that 
letter, a waiver of privilege. John K. Villa, Audit Letter Responses in the Wake of 
Sarbanes-Oxley, ACCA Docket, no 9 (October 2003): 164-169.” 

 
But while the attorney-client privilege may be unavailable, the work product 
privilege may come to the lawyer’s aid. See Southern Scrap Material Co. v. 
Fleming, 2003 U.S. Dist. LEXIS 10815 (E.D. La.) (“[T]he work product doctrine 
clearly applies to the audit letters ... prepared and sent by Michael Meyer, counsel 
for Southern Scrap, to Deloitte & Touche and Price Waterhouse ... . The 
documents were generated at the request of general counsel for Southern Scrap 
and set forth a summary of all ongoing litigation, as well as counsel's mental 
impressions, opinions, and litigation strategy.”); Tronitech, Inc. v. NCR Corp., 
108 F.R.D. 655 (S.D. Ind. 1985) (“An audit letter is not prepared in the ordinary 
course of business but rather arises only in the event of litigation. It is prepared 
because of the litigation, and it is comprised of the sum total of the attorney’s 
conclusions and legal theories concerning that litigation. Consequently, it should 
be protected by the work product privilege.”). 

 
(2)  If waived, what’s waived?  Here’s another tricky issue, one that’s well treated in Lori 

Fox’s 1998 NACUA presentation (see the footnote on page 1 of this outline). If the 
parties to a privileged attorney-client communication inadvertently waive the privilege by 
communicating privileged information to a third party, exactly how much have they 
waived? What becomes fair game for opposing counsel to probe? 

 
The general, albeit not always helpful, rule is that waiver extends to all communications 
on the same subject matter. In re Sealed Case, 676 F.2d 793, 809 (D.C. Cir. 1982) 
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(“any voluntary disclosure by the client to a third party breaches the confidentiality of the 
attorney-client relationship and therefore waives the privilege, not only as to the specific 
communication disclosed but often as to all other communications relating to the same 
subject matter”). When waiver occurs, courts tend to construe the waiver broadly. See 8 
J. Wigmore, EVIDENCE § 2328, at 638 (McNaughton rev. ed. 1961) (“[waiver] as to a 
specific communication to the attorney is a waiver as to all other communications … on 
the same matter”); Sylgab Steel & Wire Corp. v. Imoco-Gateway Corp., 62 F.R.D. 454, 
457-58 (N.D. Ill. 1974), aff'd, 534 F.2d (7th Cir. 1976) (“A party cannot be allowed, after 
disclosing as much as he pleases, to withhold the remainder.  He may elect to withhold a 
disclosure, but after a certain point his election must remain final.”).  
 
So what does that term—“same subject matter”—encompass? Herein our third and final 
cautionary tale, the frightening saga of United States ex rel. Pogue v. Diabetes Treatment 
Centers of America, 2004 U.S. Dist. LEXIS 18763 (D.D.C.). The facts: 
 

• Richard Pogue was employed as the marketing director for a chain of diabetes 
treatment centers. He was fired in 1994 for reasons not indicated in any of the 
many reported decisions emanating from his employment there. 

 
• Shortly after his termination, he instituted a qui tam action against his former 

employer in which he alleged that company physicians were engaged in Medicare 
and Medicaid kickbacks. 

 
• Protracted discovery ensued. In 2003, the defendants produced 399 boxes of 

documents in response to a request for production. The plaintiff went through 
each box and marked the documents he wanted copied. Among the documents he 
marked were two memoranda written by one of the defendant’s in-house lawyers, 
Richard Knight—memoranda subsequently referred to in the court decision as the 
“Knight document.” 

 
• The defendant’s lawyers then reviewed the documents the plaintiff had marked. 

Shortly thereafter, the defendant’s lawyer informed the plaintiff that all 399 boxes 
had been “reviewed for confidentiality and patient confidentiality” and were 
“ready to be picked up for copying.” 

 
• When the plaintiff retrieved the 399 boxes and began the copying process, he 

discovered that the Knight document had been removed from the box in which he 
had found it. When he insisted on receiving a copy, the defendant refused to 
produce it, citing attorney-client privilege. 

 
The court would have none of the defendant’s privilege claim. Finding that the defendant 
had waived whatever privilege could otherwise have been asserted with respect to the 
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lawyers’ memos, the court turned to the issue what documents were consequentially 
discoverable: 
 

Having found that [defendant’s] inadvertent disclosure effects a waiver of the 
attorney-client privilege asserted over the Knight document, the Court also 
finds, consistent with governing law, that the scope of the waiver includes the 
Knight document at issue and all other communications relating to the same 
subject matter. Here, waiver of the Knight document results in a waiver as to 
all letters and memoranda containing information about prohibited financial 
arrangements with physicians, and remuneration to physicians for referrals 
that may violate kickback and self-referral laws. Based upon this finding, the 
Court hereby orders [the defendant] to produce any and all documents 
containing communications relating to the subject matter disclosed in the 
Knight document as noted above. [2004 U.S. Dist. LEXIS 18763, at *10-*11; 
emphasis added.] 

 
In other words, the court ordered the defendant to produce, not just the document the 
plaintiff had originally inspected, but all other documents—even if subject to the 
attorney-client privilege—that related to the same subject matter as the Knight document, 
including, presumably, the full contents of the file from which Mr. Knight extracted that 
document in the first place. 
 
Some simple lessons: 
 
• Sure, document production can be dull and uninspiring. But if you offload it on 

someone else, be sure to check the work product before turning it over to opposing 
counsel. 
 

• All documents written to or from a lawyer deserve special scrutiny before they’re 
shared with third parties, particularly third parties on the hostile side of a lawsuit. 
Segregate the documents and examine them carefully. The presumption should be 
(for production purposes) that all lawyer documents are privileged. Let exceptional 
facts nudge a document back into the production box, if appropriate. Better to lose a 
claim of privilege and be forced to produce a document than to produce an 
indisputably privileged document and surrender the privilege for a whole bunch of 
other documents to which the privilege would have attached if you’d exercised more 
care. 


