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The ACA:  Here to Stay and Why It Matters 

Uncertainties are Largely Gone 
•  Survived court challenges and the 2012 Presidential election 

 
2014 is Approaching 

•  Fundamental shift in the health care marketplace 
•  Employers will wear “two hats” for ACA purposes 
•  90-day maximum waiting period and other changes 

 
DOL Audits Have Begun 
 
A Hard Look at Implementation Challenges 
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The ACA:  An Overview 

Framework of Reform 
•  Builds on the existing employer-based system to increase 

coverage 

Phase I:  2010 – 2014 
•  Insurance market reforms - new patient protections  
•  Many traps for the unwary and  “routine” issues may be affected 

Phase II: 2014 and Beyond 
•  Employer and individual mandates 
•  Exchanges and expanded coverage 
•  New reporting obligations 
•  Cadillac tax 
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2014: Fundamental Shift in Health Care Market 

•  Individual mandate 
•  Exchanges/Marketplaces and premium tax credits 

•  For individuals and small employers (up to 100 employees) 
•  Can purchase silver (70% AV), gold (80% AV), platinum (90% AV) 

and young invincible coverage 
•  Run by the states or, if the state opts out, by the federal 

government 
•  Exchange/Marketplace will: 

•  Certify plans as qualified and whether an exemption from mandate is 
available; 

•  Administer enrollment and eligibility determinations; and  
•  Educate 

•  Employer shared responsibility – delayed until 2015 
•  Associated reporting requirements are also delayed 

•  Proposed guidance released in September 
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2014 and Beyond: Employer Responsibility  

Employers that do not provide coverage 
•  $2,000 per year (assessed monthly) for each full time employee 
•  Only paid if at least one full time employee receives a premium tax credit or 

cost-sharing reduction  
 

Employers that provide coverage 
•  Up to $3,000 per year (assessed monthly) for each full time employee that 

receives a premium tax credit or cost-sharing reduction 
•  Capped based on total number of full time employees  
 

Exchanges: How can an employee get a premium tax credit? 
•  Employee’s household income is between 100% and 400% of the FPL and 
•  Cost of employer self-only coverage exceeds 9.5% of household income; or 
•  Actuarial value of employer plan is less than 60% 
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2014: The Unknown 

Automatic enrollment for certain large employers 
•  DOL has indicated rules will not be ready before 2014 
 

Non-discrimination rules for fully-insured plans 
•  New rules based on “105(h)” precedent 
•  Many open questions 
•  Possible penalties on employers  
•  Other non-discrimination rules continue to apply 

 
Employer reporting on terms of health care coverage and on 
MEC to IRS and employees – delayed until 2015 
 
Employer shared responsibility – We know a lot more than we 
did; questions still remain 
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1. Is ER an 
Applicable 

Large 
Employer? 

2. Does ER 
offer 

coverage? 

3. Is plan at 
least a 60% 

AV? 

4. Is EE’s 
cost less 
than 9.5% 

of income? 

No 
Penalty 

5. Is there 
at least 1 
EE w/ a 

subsidy? 

No 
Penalty Penalty A Penalty B 

No No 
No 

Yes 

No 

Yes 

Does ER have 
exposure to 

the Employer 
Shared 

Responsibility 
penalty? 

No 

Yes Yes 

6. Is there 
at least 1 
EE w/ a 

subsidy? 

Yes 

Yes 

No 

Penalty A: The 4980H Penalty A is $2,000 per full-time employee (less 30). 
Penalty B: The 4980H Penalty B is $3,000 per full-time employee who receives an exchange subsidy or, if less, $2,000 per full-time 
employee (less 30). 
 
The above illustration represents general guidelines and does not include all legal considerations necessary to determine whether 
an employer may be assessed an Employer Shared Responsibility penalty. Consult with your Ropes & Gray advisor to learn more.  
  

Employer Shared Responsibility: Illustrative Flow Chart 
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Employer Shared Responsibility: Proposed Regulations 

December 28, 2012 proposed regulations addressed many open issues: 
•  Who is an “Applicable Large Employer”? 
•  What does it mean to offer coverage? 
–  Employees and dependents (child(ren), not spouse) 
–  Provide coverage to all but 5% or (if greater) 5 of an employer’s 

full-time employees 
–  Effective opportunity to elect coverage and to decline coverage 

that is not affordable or does not provide minimum value 
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Employer Shared Responsibility: Proposed Regulations 

December 28, 2012 proposed regulations addressed many open issues: 
•  Determining number of full-time employees 
–  Common law employee standard 
–  30 hours/week (130 hours/month) standard 

•  Measuring affordability 
–  Safe harbors provided  

•  Reporting and assessment 
–  Controlled group members are separately liable  

•  Transition relief 
•  Comments requested 
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Employer Shared Responsibility: Special Issues for 
Colleges and Universities 

•  Proposed regulations recognize special challenges faced by 
institutions of higher education 

•  Special averaging method for counting hours during employment 
break periods (e.g., during summer recess) 

•  Ability to use a reasonable method of counting hours for adjunct 
faculty 

•  Still some open issues, such as the treatment of student-employees 
•  Defining employees 

•  Impact on resident assistants? 
•  Impact on coop students? 

•  Who must receive an Exchange Notice? 
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2014 and Beyond: Reporting Requirements 

Providers of Minimum Essential Coverage: 
•  Applies to issuers and employers sponsoring group health plans beginning 

January 1, 2014; delayed to January 1, 2015 
•  Reporting to IRS and to each covered individual 
•  Information regarding insured and employer coverage 
•  Each employer participating in a self-insured group health plan 

arrangement covering employees of related corporations reports separately 
 

Employers Subject to Employer Responsibility: 
•  Applies for years beginning after 2013; delayed to January 1, 2015 
•  Reporting to IRS 
•  Reports terms and conditions of employer offer of coverage (designed to 

help administer employer responsibility) 
•  Comments have been requested on coordinating these two requirements, 

W-2 reporting and other employer reporting requirements 
•  Draft form (1094-C and 1095-C) will  be provided 
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Employer Shared Responsibility and Reporting 
Requirements: Delayed Until 2015 

  

•  July 2013 announcement and September 2013 proposed regulations 
state that application of the employer shared responsibility provisions 
and the associated reporting requirements would be delayed until 
2015. 

•  Employers still faced with the same fundamental questions regarding 
offering coverage, but have more time to consider and develop their 
strategies. 

•  New reporting to IRS and covered individuals is optional until 2015 but 
IRS encourages voluntary reporting for 2014. 

•  Expect additional guidance throughout 2014.   
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< 29 hrs/wk > 29 hrs/wk but not eligible & waivers Eligible 

ACA Context and Overview 

  

2013: 

Health Insurance 
High Actuarial Value 

Known 
Budget 

No Cost 

Minus 
EE 

Contribs 

Who is offered coverage? What are your costs? What is your plan design and 
contribution strategy? 

2015: 

Health Insurance 
Reduced Actuarial Value 

4980H 
Penalty 

No Cost 
Adverse Tax 
Treatment 

T.B.D. 
Budget 

Note: Dashed lines represent path if qualified, affordable coverage is not offered to employees 

Health Insurance 
High Actuarial Value 

Minus 
EE 

Contribs 

Minus 
EE 

Contribs 

Workforce 

? 

? 

Workforce 
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Qualified Coverage 

 To be considered qualified, the plan design must have an 
Actuarial Value (AV) of no less than 60% 
•  Many plan designs offered by insurance carriers are well above the 

threshold 
–  Many plan designs have +95% AVs 

•  The below exhibit illustrates a high-deductible health plan that 
approaches a 60% AV 

  

Illustrative HDHP 
Network Non-Network 

 Coinsurance 70% 50% 
 Annual Deductible 

EE only $3,500  $7,000  
EE + family $7,000  $14,000  

 Annual OOP 
EE only $6,250  $12,500  
EE + family $12,500  $25,000  

 Annual HSA Contrib. 
EE only $0 
EE + family $0 

 Actuarial Value 65.0% 
 Premium Factor -20.2% 
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 To be considered affordable, the cost of coverage cannot exceed 
9.5% of household income 
•  Employers can use a “safe harbor” and measure against W-2 wages, 

rate of pay or the Federal Poverty Level (FPL) 
•  Premium tax subsidies are only available to households within 100% 

to 400% of the FPL 
•  Only one qualified plan must be affordable 
–  Test against the least expensive plan if there are multiple options 

•  Based on the Plan B rate, coverage may be considered unaffordable 
to employees earning between $11,490 and $15,158 per year 

Benchmark 9.5% Safe Harbor 
Monthly Contribution 

Individual Household 
Income 

400% FPL $363.85  $45,960  
133% FPL $120.98  $15,282  
100% FPL $90.96  $11,490  

Individual Coverage – 
Sample Contributions Monthly Contribution* 

Plan A $200.00 
Plan B $120.00 

Affordable Coverage 
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Many Considerations and Levers 

Considerations Levers 
•  Most cost-effective option for 

Employer? 

•  Best value for Employer’s 
employees? 

•  Impact on attraction and 
retention? 

•  Post-tax impact? 
 
 

•  Eligibility 

•  Plan design and options 

•  Employee contributions 
•  UPS working spouse surcharge 

 
•  Health accounts 

•  Severely curtailed under recent 
guidance (Technical Release 
2013-03) 

•  Public exchanges as an option 
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2014 and Beyond: Cadillac Tax 

“Cadillac Tax” 
•  New excise tax on employer-sponsored coverage 

beginning in 2018 

•  Tax based on the value of coverage 
–  Tax applies if the aggregate value of employer-sponsored health 

insurance coverage for an employee exceeds $10,200 for individuals 
and $27,500 for family coverage  

–  The 2018 thresholds could be adjusted by a health cost 
adjustment percentage 

–  The thresholds are scheduled to increase by CPI + 1% in 
2019 and then by CPI in future years 

–  40% tax rate on the excess amount 
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Student Health Insurance and the ACA 

•  Colleges and universities are unique because they offer health insurance in a 
capacity other than as employer 

•  Most fully-insured student health insurance will qualify for purposes of the 
individual mandate.  
•  Self-insured student health insurance will qualify for years beginning on or 

before December 31, 2014; further guidance needed for later years   
•  Eligibility for student health insurance does not prevent a student from 

qualifying for a premium tax credit 

•  Fully-insured student health insurance is subject to certain insurance market 
reforms; self-insured student health insurance is not  
•  Not subject to guaranteed issue and renewability rules 
•  Permitted to impose a $2 million annual limit for plan years that begin 

before September 23, 2014 (but not in later years), with notice 
requirements 

•  Student health fees exempted from no-cost preventive services rules 
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The Road Ahead 

Changes in 2013 
•  W-2 Reporting 
•  Summary of Benefits and Coverage (SBC) 
•  Health FSA limits 
•  Research Trust Fund Fee (PCORTF) 
•  Exchange Communication—First issued by October 1, 2013 

 
Premium Tax and Transition Reinsurance Fees 
 
Lessons Learned:  Comments Requested 
 
Planning for 2014 and 2015 
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Questions? Please Write or Call 

   
   
  Harvey Cotton, Principal 

harvey.cotton@ropesgray.com 
p. 617-951-7272 

 
   
   

 
For more information please visit our website http://healthreformresourcecenter.ropesgray.com/employer-
responsibilities/ 
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******************************************** 
 

 IRS Circular 230 Notice 
 To ensure compliance with requirements imposed by the IRS, we 
inform you that any U.S. tax advice contained herein is not intended or 
written to be used, and cannot be used by any taxpayer, for the 
purpose of avoiding U.S. tax penalties. 

 
********************************************  
 


