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AFFIRMATIVE ACTION IN ADMISSIONS AFTER THE SUPREME COURT 
DECISION IN FISHER v. UNIVERSITY OF TEXAS AT AUSTIN 

 
______________________________________________________________________________ 
 
 
I. THE ANALYTIC STARTING POINT: STRICT SCRUTINY 
 

A. The issue in a nutshell: It is an unavoidable fact of life in contemporary American 
higher education that, without racial preferences, racial diversity would suffer at 
selective colleges and universities. (See the table on the next page and the appendix 
on pages __-__.) But preferences are legally and equitably problematic. Courts are 
skeptical about them, and have fashioned a doctrine—the doctrine of “strict 
scrutiny”—that puts racial preferences in a sorely disfavored light. In a prescient 
passage anticipating much of today’s debate over affirmative action programs, Justice 
Lewis Powell in his opinion in Regents of the University of California v. Bakke, 438 
U.S. 265, 298 (1978), observed: 

 
[T]here are serious problems of justice connected with the idea of 
preference itself. First, it may not always be clear that a so-called 
preference is in fact benign. … Second, preferential programs may only 
reinforce common stereotypes holding that certain groups are unable to 
achieve success without special protection based on a factor having no 
relationship to individual worth. Third, there is a measure of inequity in 
forcing innocent persons … to bear the burdens of redressing grievances 
not of their making. 
 

B. Starting point for analysis: The “strict scrutiny” standard. As a matter of 
constitutional and statutory law, universities are prohibited from discriminating on the 
basis of race, color, or national origin in the operation of their programs and 
activities. In a series of decisions over the past forty years, the Supreme Court has 
placed a heavy burden on institutions whose affirmative action programs are 
challenged. Such programs, the Court has ruled, are inherently suspect because of 
their reliance on racial characteristics as decisional determinants; and, because they 
are inherently suspect, courts will subject them to a very demanding standard of 
proof—the so-called “strict scrutiny” standard—when they are challenged on 
constitutional grounds or under civil rights statutes. 

 
Under the “strict scrutiny” standard, a program that relies on race-based preferences 
is illegal unless the institution can demonstrate that: 
 
 •   The program serves a compelling institutional interest, and 
 
 •   The program is narrowly tailored to further that compelling interest. 
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From the United States Department of Education, National Center for Education Statistics, DIGEST OF EDUCATION 
STATISTICS (2011), http://nces.ed.gov/programs/digest/d11/tables/dt11_153.asp 

  

  

 
 

C. The first prong of strict scrutiny analysis: “compelling institutional interest.” 
Starting with Bakke in 1978 and with consistency since then, only two justifications 
for affirmative action programs have been determined by the courts to be sufficiently 
compelling to satisfy the first prong of the two-part “strict scrutiny” test: 

 
(1) Remedying the present effects of past discrimination (the so-called “remedial 

justification”). If unlawful discrimination against an identified minority group 
actually occurred (for example, if the institution had a written policy excluding 
members of a particular race from applying), then a remedial affirmative action 
program serves the compelling institutional interest in removing the lingering 
vestiges of past discrimination. 
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 For the sake of space and time, I will say simply that the remedial justification 

is extremely hard to invoke successfully. For all intents and purposes, there is 
only one justification for affirmative action that is sufficiently compelling to 
satisfy the first prong of strict scrutiny: 

 
(2) Diversity. An affirmative action program serves a compelling purpose if it is 

designed to foster racial diversity in the student body. From Justice Lewis 
Powell’s 1978 opinion in Bakke: “[T]he attainment of a diverse student body … 
clearly is a constitutionally permissible goal for an institution of higher 
education.” 438 U.S. at 311-12. From Justice O’Connor’s majority opinion in 
Grutter v. Bollinger, 539 U.S. 306 (2003), comes this simple declaration: 

 
[W]e endorse Justice Powell’s view that student body diversity is a 
compelling state interest that can justify the use of race in university 
admissions. [539 U.S. at 330.] 

  
Why? Justice Powell’s opinion in Bakke cites and quotes from an extraordinary 
essay written in 1977 by Princeton President William Bowen entitled 
“Admissions and the Relevance of Race.” It offers two rationales for diversity, 
one internal to the university (it enriches the learning environment for all 
students, non-minority as well as minority) and one external (it benefits society 
by enabling college graduates to cope in a multiracial world). From that essay: 

 
In a residential college setting, in particular, a great deal of 

learning occurs informally … through interactions among students 
of both sexes; of different races, religions, and backgrounds; who 
come from cities and rural areas, from various states and countries; 
who have a wide variety of interests, talents, and perspectives; and 
who are able, directly or indirectly, to learn from their differences 
and to stimulate one another to reexamine even their most deeply 
held assumptions about themselves and their world. … People do 
not learn very much when they are surrounded only by the likes of 
themselves. … 

 
In the nature of things it is hard to know how, and when, and 

even if, this informal “learning through diversity” actually occurs. 
It does not occur for everyone. For many, however, the unplanned, 
casual encounters with roommates, fellow sufferers in an organic 
chemistry class, student workers in the library, teammates on a 
basketball squad, or other participants in class affairs or student 
government can be subtle and yet powerful sources of improved 
understanding and personal growth. … 
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Our society—indeed our world—is and will be multiracial. We 
simply must learn to work more effectively and more sensitively 
with individuals of other races, and a diverse student body can 
contribute directly to the achievement of this end. …. [PRINCETON 
ALUMNI WEEKLY, September 26, 1977, pp. 7-9.] 

 
D. The second prong of strict scrutiny analysis: “narrowly tailored.” The second part 

of the two-part “strict scrutiny” standard requires the university to prove that its 
affirmative action program has been designed and implemented in the narrowest way 
possible consistent with the compelling purposes the program is designed to serve. 
The program cannot be broader, more encompassing, or more ambitious than the 
minimum required to achieve its goal; otherwise, say the courts, the legal rights of 
third parties may be trammeled. 

 
 The first part of the two-part “strict scrutiny” test—articulating the “compelling 

institutional interest” served by affirmative action—focuses on the lofty objectives of 
affirmative action. The second part—whether the program is “narrowly tailored”—
focuses on the nitty-gritty details of specific affirmative action programs. 

 
 In practical terms, the second part of the “strict scrutiny” test requires the university 

to make several showings about the design and structure of its affirmative action 
program: 

 
(a)  No quotas. The university cannot adopt any plan that operates as or looks like or 

resembles a quota.  
 
(b)  The institution must show that it has implemented the program for a limited 

period of time (in other words, the program must “sunset” after a certain number 
of years).  

 
(c)  The program does not unreasonably diminish the rights of third parties. An 

affirmative action program must be designed to ensure that every applicant’s 
file is compared to every other applicant’s file. Courts have uniformly 
invalidated programs that exhibit any of the following features: 

 
• The files of all minority applicants are placed in a single batch or pool; 

 
• The admissions committee uses a separate subcommittee to review minority 

files only; 
 

• The admissions committee employs distinct and different admissions 
standards for minority and non-minority applicants. 

 
 One of the strong themes to emerge from affirmative action jurisprudence 

during the last decade is that the qualifications of every applicant, regardless of 



 
-6- 
 

 

   

race, must be evaluated against the qualifications of every other applicant to 
ensure that race, in and of itself, is not the determinant in the admission process. 

 
E. Conclusion: 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
II.   WHERE WE WERE BEFORE FISHER: THE 2003 UNIVERSITY OF MICHIGAN 

DECISIONS (GRUTTER AND GRATZ) 
 

A. The facts in Grutter (the law school case). From Grutter v. Bollinger, 539 U.S. 306, 
323-25 (2003): 

 
The [University of Michigan] Law School … receives more than 

3,500 applications each year for a class of around 350 students. … The 
hallmark of [its admissions] policy is its focus on academic ability 
coupled with a flexible assessment of applicants’ talents, experiences, 
and potential “to contribute to the learning of those around them.” The 
policy requires admissions officials to evaluate each applicant based on 
all the information available in the file, including a personal statement, 
letters of recommendation, and an essay describing the ways in which 
the applicant will contribute to the life and diversity of the Law School.  

 
The policy makes clear, however, that even the highest possible 

score does not guarantee admission to the Law School. Nor does a low 
score automatically disqualify an applicant. Rather, the policy requires 
admissions officials to look beyond grades and test scores to other 
criteria that are important to the Law School’s educational objectives. 
So-called “‘soft’ variables” such as “the enthusiasm of recommenders, 
the quality of the undergraduate institution, the quality of the applicant’s 

(1) To withstand legal scrutiny, admission programs operated by universities must be 
supported by a compelling justification. Given the state of the law today, it is next to 
impossible for a university to sustain that burden by relying on the so-called 
remedial justification for affirmative action. Fostering student-body diversity is the 
only avenue that offers any chance of withstanding judicial assault. Universities 
seeking to justify their affirmative action programs on other grounds have been 
singularly unsuccessful over the years. 

 
(2) If the program is warranted by a compelling institutional justification, it still must be 

narrowly tailored to serve that justification without trammeling the rights in 
uninvolved third parties. This means as a practical matter that (i) quotas are 
absolutely taboo, (ii) programs should not be perpetual and should be reevaluated 
periodically, and (iii) admissions offices should not use discrete tracks or paths for 
minority applications. 
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essay, and the areas and difficulty of undergraduate course selection” are 
all brought to bear in assessing an “applicant’s likely contributions to the 
intellectual and social life of the institution.” 

 
The policy does not restrict the types of diversity contributions 

eligible for “substantial weight” in the admissions process, but instead 
recognizes “many possible bases for diversity admissions.” The policy 
does, however, reaffirm the Law School’s longstanding commitment to 
“one particular type of diversity,” that is, “racial and ethnic diversity 
with special reference to the inclusion of students from groups which 
have been historically discriminated against, like African-Americans, 
Hispanics and Native Americans, who without this commitment might 
not be represented in our student body in meaningful numbers.” By 
enrolling a “‘critical mass’ of [underrepresented] minority students,” the 
Law School seeks to “ensure their ability to make unique contributions 
to the character of the Law School.”  

 
Petitioner Barbara Grutter is a white Michigan resident who applied to 

the Law School in 1996 with a 3.8 grade point average and 161 LSAT 
score. The Law School initially placed petitioner on a waiting list, but 
subsequently rejected her application. In December 1997, petitioner filed 
suit in the United States District Court for the Eastern District of Michigan 
against the Law School, … Lee Bollinger (Dean of the Law School from 
1987 to 1994, and President of the University of Michigan from 1996 to 
2002), [and other defendants]…. Petitioner alleged that respondents 
discriminated against her on the basis of race in violation of the Fourteenth 
Amendment [and] Title VI of the Civil Rights Act of 1964. 

 
B. How the Justices voted in Grutter. By a vote of 5 to 4, the Supreme Court upheld 

the University of Michigan Law School’s affirmative action plan. 
 

Voting to uphold the Law School plan:  Voting to strike it down: 
 
Sandra Day O’Connor (who wrote the   William Rehnquist 
   majority opinion)     Clarence Thomas 
John Paul Stevens     Antonin Scalia 
David Souter      Anthony Kennedy 
Ruth Bader Ginsburg 
Steven Breyer 

 
C. Justice O’Connor’s majority opinion in Grutter: 
 

(1) Diversity as a “compelling” institutional interest. Justice O’Connor first 
dispelled any uncertainty about the continued vitality of Justice Powell’s Bakke 
framework: 
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In the wake of our fractured decision in Bakke, courts have 

struggled to discern whether Justice Powell’s diversity rationale, 
set forth in part of the opinion joined by no other Justice, is 
nonetheless binding precedent …  

 
[T]oday we endorse Justice Powell’s view that student body 

diversity is a compelling state interest that can justify the use of 
race in university admissions. [539 U.S. at 330.] 

 
(2) Why diversity is compelling:  
 

[T]he Law School’s admissions policy promotes cross-racial 
understanding, helps to break down racial stereotypes, and enables 
students to better understand persons of different races. These 
benefits are important and laudable, because classroom discussion 
is livelier, more spirited, and simply more enlightening and 
interesting when the students have the greatest possible variety of 
backgrounds. [Id. at 333, with internal quotation marks omitted.] 

 
These benefits are not theoretical but real, as major American 

businesses have made clear that the skills needed in today’s 
increasingly global marketplace can only be developed through 
exposure to widely diverse people, cultures, ideas, and viewpoints. 
What is more, high-ranking retired officers and civilian leaders of 
the United States military assert that, “based on [their] decades of 
experience,” a “highly qualified, racially diverse officer corps . . . 
is essential to the military’s ability to fulfill its principle mission to 
provide national security.” Brief for Julius W. Becton, Jr. et al. as 
Amici Curiae 27. The primary sources for the Nation’s officer 
corps are the service academies and the Reserve Officers Training 
Corps (ROTC), the latter comprising students already admitted to 
participating colleges and universities. … We agree that “it 
requires only a small step from this analysis to conclude that our 
country’s other most selective institutions must remain both 
diverse and selective.” [Id. at 333-34, with some internal quotation 
marks omitted.] 

 
(3) Narrow tailoring: 

 
• Absolutely nothing that smells like a quota under any circumstances. 

 
To be narrowly tailored, a race-conscious admissions 

program cannot use a quota system—it cannot insulate each 
category of applicants with certain desired qualifications from 



 
-9- 
 

 

   

competition with all other applicants. Instead, a university may 
consider race or ethnicity only as a “plus” in a particular 
applicant’s file, without insulating the individual from 
comparison with all other candidates for the available seats. [Id. 
at 336, with internal quotation marks and citations omitted.] 

 
• But a “critical mass” of minority students is not the functional equivalent of 

a quota. In a portion of her opinion that drew praise from the higher 
education community but veiled scorn from dissenting members of the 
Court, Justice O’Connor endorsed the University of Michigan’s argument 
that an admissions policy designed to ensure a “critical mass” of 
underrepresented minority students—even one that uses “daily reports” to 
make sure that minorities are being admitted in numbers sufficient to ensure 
a “critical mass”—is not the functional equivalent of a quota policy: 

 
The Law School’s goal of attaining a critical mass of 

underrepresented minority students does not transform its 
program into a quota. As the Harvard plan described by Justice 
Powell recognized, there is of course some relationship between 
numbers and achieving the benefits to be derived from a diverse 
student body, and between numbers and providing a reasonable 
environment for those students admitted. Some attention to 
numbers, without more, does not transform a flexible admissions 
system into a rigid quota. [Id. at 337, with internal quotation 
marks and citations omitted.] 

 
Justice O’Connor didn’t indicate what she meant by “critical mass” other 
than to quote (in a manner that doesn’t suggest disapproval) the trial 
testimony of a Michigan admissions officer that it meant “meaningful 
numbers” or “meaningful representation” or “a number that encourages 
underrepresented minority students to participate in the classroom and not 
feel isolated.” (Id. at 326.)  

 
• “Holistic,” file-by-file review. No separate tracks, separate admissions 

subcommittees, differentiated cut-off indices, or other devices that divide the 
application pool into two sub-pools, one minority, one not. 

 
• Sunset—within 25 years. 

 
[R]ace-conscious admissions policies must be limited in 

time. … In the context of higher education, the durational 
requirement can be met by sunset provisions in race-conscious 
admissions policies and periodic reviews to determine whether 
racial preferences are still necessary to achieve student body 
diversity. …  
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The requirement that all race-conscious admissions programs 

have a termination point assures all citizens that the deviation 
from the norm of equal treatment of all racial and ethnic groups 
is a temporary matter, a measure taken in the service of the goal 
of equality itself. … 

 
We take the Law School at its word that it … will terminate 

its race-conscious admissions program as soon as practicable. It 
has been 25 years since Justice Powell first approved the use of 
race to further an interest in student body diversity in the context 
of public higher education. Since that time, the number of 
minority applicants with high grades and test scores has indeed 
increased. We expect that 25 years from now, the use of racial 
preferences will no longer be necessary to further the interest 
approved today. [Id. at 341-42, with quotations and citations 
omitted.] 

 
 
III. HOW FISHER CHANGES THE ANALYSIS 
 

A. The Facts in Fisher: The University of Texas at Austin is a highly selective 
undergraduate institution. UT receives approximately 30,000 applications for 6,700 
places in its entering freshman class. Until the Supreme Court’s Grutter decision in 
2003, UT made admission decisions based on a Texas statute—the so-called “top 10 
percent law”—that guaranteed admission to any graduate of a Texas high school who 
was ranked in the top 10 percent of his or her high school class. Because many of 
Texas’s public high schools enroll predominantly African-American or Hispanic 
students, the top 10 percent law guaranteed admission to minimum numbers of 
students of color—although at nowhere near the proportions UT officials deemed 
optimal for achieving educational diversity. 

 
 After the 2003 Grutter decision removed the legal impediment to the consideration of 

race in the admissions process, UT adopted a new admission procedure that was 
designed to address what university officials deemed an alarming drop-off in the 
number of qualified matriculants from racially underrepresented groups. Under the 
new, post-Grutter procedure, UT still used the top 10 percent law to fill between 60 
percent and 80 percent of the seats in its entering class. Any student who applied to 
UT but was not automatically admitted under the top 10 percent law was then 
considered again under a “full-file review” process that took into account subjective 
factors such as essays, guidance counselor recommendations, and extracurricular 
activities. Each student not admitted automatically under the top 10 percent law 
received two numerical scores: 
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• The “Academic Index,” or “AI,” was a composite score reflecting high school 
grade-point average and scores on standardized admission tests. 

 
• The “Personal Achievement Index,” or “PAI,” was calculated for each applicant 

based on holistic consideration of six equally-weighted factors: leadership 
potential, extracurricular activities, honors and awards, work experience, 
community service, and “special circumstances.” The “special circumstances” 
factor was broken down into seven attributes, including socioeconomic 
considerations, one of which was the applicant’s race. 

 
 Students were separated into groups by the school or major to which application was 

sought, and all applicant scores were plotted on a matrix with the AI score on one 
axis and PAI score on the other. Each cell on the matrix contained all applicants to 
that particular school or major with a particular AI/PAI combination. Admissions 
officers then drew a stair-step-shaped line through the matrix dividing the cells of 
admitted applicants from those denied admission. 

 
 In upholding the UT procedure prior to Supreme Court review, the trial judge  

observed that “it would be difficult for UT to construct an admissions policy that 
more closely resembles the policy approved by the Supreme Court in Grutter.” Fisher 
v. University of Texas at Austin, 645 F. Supp. 2d 587, 612 (W.D. Tex. 2009). 

 
B. The Supreme Court Decision. By a vote of 7-1, with Justice Elena Kagan not 

participating, the Court handed the University of Texas a significant –albeit 
potentially temporary – victory by ruling that its affirmative plan was not unlawful or 
unconstitutional. 

 
 The use of the double negative in the preceding sentence was calculated. The Court 

did not rule that Texas’s plan was constitutional. It enunciated the general principle 
that, under appropriate circumstances, reliance on applicants’ races in admission 
procedures is lawful and constitutionally acceptable; but, in Texas’s particular case, 
the Court could not decide on the legality of its admission policy without first sending 
the case back to the lower federal courts for additional proceedings. 

 
Voting to declare the Texas policy  Voting to uphold the Texas 
   not unconstitutional:      policy without remand to the lower 
         courts: 
 
Anthony Kennedy (who wrote the   Ruth Bader Ginsburg 
   majority opinion)     
John Roberts  Antonin Scalia    
Clarence Thomas Steven Breyer 
Samuel Alito  Sonia Sotomayor 

 
C. The Court’s critical ruling on the merits: 
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In Grutter, the Court reaffirmed [Justice Powell’s] conclusion [from 
Bakke] that obtaining the educational benefits of “student body diversity 
is a compelling state interest that can justify the use of race in university 
admissions.” [Fisher v. University of Texas at Austin, 133 S. Ct. 2411, 
2418 (2013).] 

 
 In other words: diversity is still deemed to be sufficiently compelling to satisfy the first 

prong of strict scrutiny. For the second time in ten years, higher education dodged a 
bullet: a contrary ruling would have flat-out ended race-conscious affirmative action. 

 
D. But: With respect to the narrow-tailoring prong of strict scrutiny, the Court added a 

new and ominous narrow-tailoring requirement, which is captured in the critical 
paragraph in Justice Kennedy’s majority opinion: 

 
 
 
 
 

 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(This is from Fisher v. University of Texas at Austin, 133 S. Ct. 2411, 
2419-20 (2013) (citations and internal quotations omitted).) 
 
Now let’s look at that same critical text again, this time annotated: 

Once the University has established that its goal of diversity is consistent with 
strict scrutiny, however, there must still be a further judicial determination that 
the admissions process meets strict scrutiny in its implementation. The University 
must prove that the means chosen by the University to attain diversity are 
narrowly tailored to that goal. On this point, the University receives no deference. 
… 

 
Narrow tailoring also requires that the reviewing court verify that it is 

“necessary” for a university to use race to achieve the educational benefits of 
diversity. Bakke, supra, at 305. This involves a careful judicial inquiry into 
whether a university could achieve sufficient diversity without using racial 
classifications. Although narrow tailoring does not require exhaustion of every 
conceivable race-neutral alternative, strict scrutiny does require a court to 
examine with care, and not defer to, a university’s serious, good faith 
consideration of workable race-neutral alternatives. Consideration by the 
university is of course necessary, but it is not sufficient to satisfy strict scrutiny: 
The reviewing court must ultimately be satisfied that no workable race-neutral 
alternatives would produce the educational benefits of diversity. If a nonracial 
approach could promote the substantial interest about as well and at tolerable 
administrative expense, then the university may not consider race. A plaintiff, of 
course, bears the burden of placing the validity of a university's adoption of an 
affirmative action plan in issue. But strict scrutiny imposes on the university the 
ultimate burden of demonstrating, before turning to racial classifications, that 
available, workable race-neutral alternatives do not suffice. 
 



 
-13- 

 
 

   

 
 
 
 
 

 
 
 

 

 

 
 

 

 
 
 
 

 

Once the University has established that its goal of 
diversity is consistent with strict scrutiny, however, there 
must still be a further judicial determination that the 
admissions process meets strict scrutiny in its 
implementation. The University must prove that the 
means chosen by the University to attain diversity are 
narrowly tailored to that goal. On this point, the 
University receives no deference. … 

 
Narrow tailoring also requires that the reviewing 

court verify that it is “necessary” for a university to use 
race to achieve the educational benefits of diversity. 
Bakke, supra, at 305. This involves a careful judicial 
inquiry into whether a university could achieve 
sufficient diversity without using racial classifications. 
Although narrow tailoring does not require exhaustion 
of every conceivable race-neutral alternative, strict 
scrutiny does require a court to examine with care, and 
not defer to, a university’s serious, good faith 
consideration of workable race-neutral alternatives. 
Consideration by the university is of course necessary, 
but it is not sufficient to satisfy strict scrutiny: The 
reviewing court must ultimately be satisfied that no 
workable race-neutral alternatives would produce the 
educational benefits of diversity. If a nonracial approach 
could promote the substantial interest about as well and 
at tolerable administrative expense, then the university 
may not consider race. A plaintiff, of course, bears the 
burden of placing the validity of a university's adoption 
of an affirmative action plan in issue. But strict scrutiny 
imposes on the university the ultimate burden of 
demonstrating, before turning to racial classifications, 
that available, workable race-neutral alternatives do not 
suffice. 
 

Meaning what? 
A reviewing 
court will be 
quick to 
reverse? 

How much 
diversity is 
“sufficient”? 
How do you do 
this without 
veering toward 
quotas? 

This word is in 
italics in the 
original. Why? 

Crit ical  
sentence. Look at 
all the subjective 
words! What 
standard must a 
college meet to 
show that its consi-
deration of a race-
neutral alternative 
is “serious”? Is 
undertaken in 
“good faith”? What 
does “consider-
ation” mean?  What 
does “race-neutral” 
mean? 

“About” as well? 
C’mon! How is a 
college supposed 
to apply that 
standard? 

How much 
deference can 
colleges expect 
from reviewing 
courts in making 
the “tolerability” 
determination? 

Up above it says 
“workable.” Now it 
says “available” 
AND “workable.” 
Which is it”? 

As gauged by the 
college? Or by a 
reviewing court? In 
accordance with 
what standard? 

Here’s the other 
cr it ical term. What 
is a “demonstra-
tion”? How formal? 
How well 
researched? By 
whom? 
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E. Summary. If your institution lawfully took applicants’ race into account before Fisher 

and wants to continue to do so after Fisher, then it must— 
 

(1) demonstrate … [How? With what degree of evidentiary 
support? Who makes the demonstration?] 
 

(2) by considering some but not 
necessarily every conceivable 
race-neutral alternative … 

[How many must be considered? How 
rigorous must the consideration be? How 
plausible must an alternative be to 
qualify as a “conceivable” alternative?] 
 

(3) in a serious, good-faith manner … [What criteria might courts apply to 
determine whether the institution’s 
consideration is “serious” and 
undertaken in “good faith”?] 
 

(4) whether each race-neutral 
alternative is available, … 

[Using what criteria?] 
 
 

(5) workable, … [Using what criteria?] 
 

(6) involves nothing more than 
tolerable administrative expense, 
… 

[What criteria is an institution expected 
to apply to determine whether an expense 
is tolerable?] 
 

(7) and suffices to satisfy the 
institution’s commitment to 
diversity about as well as explicit 
reliance on race … 

 

[“About”??] 

(8) without expecting any deference 
from a reviewing court with 
respect to any of these subjective 
judgments. 

[With the specter of divisiveness, public-
relations fallout, damages, and liability 
for six- or seven-figure attorneys’ fees if 
the institution is sued and ultimately 
loses.] 

 
 

IV. AFTER FISHER: WHAT ONE INSTITUTION IS DOING 
 

A. Over the last several months officials at the University of Delaware have held a series 
of meetings to review existing admission protocols and determine whether the 
University should continue to use race as one factor in admissions processes. 
Members of the team include representatives from: 
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(1) The faculty; 
 
(2) The undergraduate admissions office; 
 
(3) The provost’s office; 
 
(4) The office of institutional research; and 
 
(5) The general counsel’s office. 
 

 The University deliberately did not include graduate admissions programs within its 
purview because of the large number (over 100) of separately functioning admission 
committees and the very different demographic realities of applicant pools ion 
different admission programs. 

 
 Our goal is to complete the review and formulate recommendations before the 

beginning of the 2013-2014 admissions cycle. 
 
B. The tasks we set for ourselves: 
 

(1) Reviewing and understanding the existing admission procedure in the 
undergraduate admissions office. The University of Delaware is a selective 
institution that receives over 26,000 completed applications for 3,800 seats in 
the entering freshman class. Since Grutter, the admissions office has taken 
applicants’ race into account as a “plus” factor that is considered, along with 
other diversity-related plus factors, as part of the holistic review of the applicant 
pool. Understanding the mechanics of the admissions process is not simple, and 
our first meetings were devoted to presentations by admissions office staff to 
ensure a base line of understanding on how applicants’ race is currently 
determined and used. 

 
(2) Listing “conceivable” race-neutral alternatives. We used two starting points: 
 

(a) The list of race-neutral alternatives assembled by the United States 
Department of Education’s Office for Civil Rights in 2003, just before 
Grutter was decided by the Supreme Court. See Race-Neutral Alternatives 
in Postsecondary Education: !Innovative Approaches to Diversity (March 
2003), reprinted at http://www2.ed.gov/about/offices/list/ocr/edlite-
raceneutralreport.html. 

 
(b) Friend-of-the-court briefs submitted by sociologists and scholarly groups 

in Fisher. Links to those briefs appear on the ScotusBlog web site at 
http://www.scotusblog.com/case-files/cases/fisher-v-university-of-texas-
at-austin/. 
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(3)  Considering each race-neutral alternative to determine whether it suffices to 
achieve our diversity goals. 

 
(a) At the outset, we faced an important threshold question: How do we gauge 

the sufficiency of any particular race-neutral alternative? What standard 
are we using—and how comfortable are we that a “standard” won’t be 
confused with a quota? 

 
 In the admissions cycle that was just completed for the freshman class 

entering in the fall of 2013,  we admitted a class 25.8 percent of the 
members of which came from traditionally underrepresented minority 
groups. We decided that we would categorize a race-neutral alternative as 
insufficient if it did not yield a minority percentage “substantially” below 
that baseline—leaving substantiality undefined for the time being. 

 
(b) The degree of effort we put into “demonstrating” whether a particular 

race-neutral alternative did or did not “suffice” varied. Some race-neutral 
alternatives required little analysis. We know, for example, that a 
“Delaware Ten Percent Plan” modeled after Texas’s Ten Percent Plan 
would not work because of peculiarities in our applicant pool. The 
University of Delaware is one of only a handful of flagship state 
institutions in the United States that does not draw a majority of its 
applicant pool from in-state. But with respect to other possible race-
neutral alternatives—e.g., preference for applicants from certain ZIP 
Codes, preference for applicants whose parents did not attend college—we 
did sophisticated analyses in which we sampled admission folders from 
the 2012-13 cycle and modeled minority admission rates substituting those 
race-neutral alternatives for overt reliance on race. 

 
(4) The working group has not finished its analysis. Once its work is done, the 

group will make a recommendation to the president and provost. We will 
conclude either that the University can achieve a sufficient level of diversity by 
relying on one or more race-neutral alternatives and not using race as a factor in 
the undergraduate admissions process; or that our analysis “demonstrates,” in a 
“serious,” “good-faith” manner, that no “available,” “workable” race-neutral 
alternative would “suffice” to satisfy our commitment to diversity “about as 
well” as explicit reliance on race and at “tolerable administrative expense.” We 
have not decided yet whether to prepare a final written report. 

 
C. We don’t know whether the exercise we’re undertaking is what Justice Kennedy had 

in mind when he instructed universities to “demonstrate[e], before turning to racial 
classifications, that available, workable race-neutral alternatives do not suffice.” Nor 
do we know whether a reviewing court would defer to the conclusions we reach in 
making any of the highly subjective judgments we’re required to make under Fisher 
analysis.  



 
-17- 

 
 

   

 
V. A QUICK, INCOMPLETE COMPENDIUM OF SO-CALLED “RACE-NEUTRAL 

ALTERNATIVES” 
 

(All the quotations below are from United States Department of Education, Office for Civil 
Rights, Race-Neutral Alternatives in Postsecondary Education: !Innovative Approaches to 
Diversity (March 2003), reprinted at http://www2.ed.gov/about/offices/list/ocr/edlite-
raceneutralreport.html.) 
 
A. So-Called “Admissions Approaches”: 
 

(1) Socioeconomic factors.  
 

Some educational institutions are replacing preferences based 
on racial or ethnic category with preferences based on an 
applicant’s socioeconomic status. In other words, university 
admissions committees might favor students who have performed 
well despite having faced various social and economic obstacles. ... 

 
The definition of socioeconomic disadvantage often begins 

with three key factors: parents’ education, family income, and 
parents’ occupation(s). Other factors are also often considered, 
including a family's net worth, family structure, school quality and 
neighborhood quality (for example, many argue that a 
neighborhood of concentrated poverty and high crime rates is not 
conducive to homework). All of these factors are quantifiable and 
can be made readily available when students complete their 
applications for college and for financial aid. 

 
(2) Percentage plans. Under this approach, students whose class rank places them 

at the top of their class at an in-state secondary school—for example, the top ten 
percent (Texas), four percent (California), or twenty percent (Florida)—are 
automatically admitted to the flagship university. Percentage plans take 
advantage of patterns of residential racial segregation, which lead to statistically 
significant numbers of high schools at which the overwhelming majority of 
students come from racial minority groups. 

 
B. So-Called “Developmental Approaches”—Pipeline and Outreach Programs: 
 

(1) High school curricular enrichment. Under this approach, a college (or the state) 
pays high schools to increase Advanced Placement course offerings; extends 
invitations to high school teachers to participate in summer institutes at the 
university level; and pays cash bonuses to high schools for each student who 
successfully completes one or more AP examinations; subsidizes the fee high 
school students must pay to take AP examinations; or offers on-line courses 
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designed to create a cost-effective way for high school students to get college-
level instruction. 

 
 Each of these approaches, of course, can involve prohibitive cost. 
 
(2) Curricular partnerships with public school districts.  
 

Many colleges and universities around the country are 
investing in nearby elementary and secondary schools. These 
postsecondary institutions recognize that these types of 
partnerships expand their educational mission by giving professors 
and students an opportunity to put into practice the theories they 
are learning in the classroom. Moreover, they recognize that 
helping to better educate young people who attend traditionally 
low-performing schools will broaden the pool of students who can 
qualify for admission to college. 

 
For example, the University of California higher education 

system has adopted a detailed plan to expand partnerships with 
elementary and secondary schools. U.C. has four types of outreach 
programs. First are “student-centered programs.” University of 
California students and professors work directly with K-12 
students in the areas of tutoring, mentoring, advising about college, 
helping with college preparatory coursework and helping to find 
educational experiences outside of the classroom that would be 
helpful to K-12 students. Nearly 100,000 K-12 students in 
California are now being tutored or mentored by U.C. students and 
professors.  

 
Second are “school partnerships.” Each campus in the 

University of California system partners with K-12 schools that are 
the lowest performing in the state (established by the school's rank 
on the state's Academic Performance Index). The universities offer 
help in curriculum development, direct instruction, community 
engagement, and other assistance. These partnerships now extend 
to 256 low-performing California schools, including 73 high 
schools, 55 middle schools and 128 elementary schools. 

 
(3) Expanding financial aid. “Some institutions are expanding access to financial 

aid as part of a strategy for diversifying the pool of students who have the skills 
to complete a college education but lack the resources. U.T.-Austin's major new 
financial aid program is called the Longhorn Scholars and draws students from 
70 high schools that were historically underrepresented at the university. In the 
fall 2002 class, approximately 300 Longhorn Scholars received scholarships 
worth between $8,000 and $20,000 over four years.” 
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(4) Investing in outreach and recruiting programs. 
 

Many students from low-performing schools never consider 
that college might be an option for them. In many neighborhoods 
where these schools are located, few people have attended 
postsecondary institutions and much of the economy of those areas 
is built on occupations that are not dependent on college 
graduation. Therefore, young people growing up in these 
communities are rarely presented with information about the 
opportunity to attend college. 

 
The University of Florida has hired four new admissions 

officers, and has provided funding for another three to four new 
officers in future years. 

 
(5) Alliances with organizations that enrich the applicant pool—TRIO, the Posse 

Foundation, A Better Chance, College Summit, etc. 
 

 
VI. EPILOGUE: ANOTHER AFFIRMATIVE ACTION DECISION ON THE 

HORIZON? 
 

A. Within the next few months the Supreme Court is expected to render another 
significant affirmative action decision. The case—Schuette v. Coalition to Defend 
Affirmative Action, No. 12-682—tests the ability of a state legislative to enact a ban 
on the use of race in a state university’s admissions process. Michigan’s Proposal 2 
amends the Michigan constitution by adding a provision prohibiting Michigan’s 
public institutions from adopting race-conscious affirmative action admissions 
programs. Its key provision reads: 

 
The University of Michigan, Michigan State University, Wayne 

State University, and any other public college or university, community 
college, or school district shall not discriminate against, or grant 
preferential treatment to, any individual or group on the basis of race, 
sex, color, ethnicity, or national origin in the operation of public 
employment, public education, or public contracting. 

 
 Schuette will be argued in the Supreme Court tomorrow (October 15), and you can 

expect media reports over the next several days. 
 
B. Schuette does not challenge the basic, strict-scrutiny jurisprudence established in 

Bakke, affirmed in Grutter, and grudgingly reiterated in Fisher. Rather, Schuette 
raises an issue of considerable political and practical significance: is it lawful for a 
state legislature to choose to prohibit the use of race in admissions? From Stephen 
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Wermiel, Affirmative action in Texas and Michigan, ScotusBlog (May 1, 2013), 
http://www.scotusblog.com/2013/05/scotus-for-law-students-sponsored-by-
bloomberg-law-affirmative-action-in-texas-and-michigan/: 

 
… Schuette presents affirmative action issues in an entirely different 

context [than Fisher]. … The two cases are, in a sense, mirror images of 
one another. The Texas case asks whether the use of affirmative action 
violates the Equal Protection Clause. The Michigan case, by contrast, 
asks whether the ban on affirmative action violates the Equal Protection 
Clause. 

 
The Sixth Circuit ruled in the Michigan case that because race-based 

affirmative action is still permitted by the Constitution, a decision by the 
voters of the state to prohibit this remedy distorts the political process 
and imposes a burden based on race that violates the Equal Protection 
Clause. The ruling turns not on the Court’s long line of affirmative 
action cases but rather on a shorter set of precedents holding that 
individuals may not have their ability to participate in and influence the 
political process made more difficult because of their race. The Sixth 
Circuit found that amending the state constitution made it 
unconstitutionally difficult to advocate for the lawful remedy of 
affirmative action. … 

 
 It is conceivable, in brief, that a decision in Schuette upholding the right of a 

state legislature to limit reliance on race will provide a tactic by which race-
conscious admissions—even though indisputably legal under the Fisher 
framework—could effectively be barred as a political matter. We’ll see in 
early 2014 whether that’s the direction in which the Supreme Court is headed. 

 
 


